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are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF GOVERNMENT ETHICS

5 CFR Part 2606
RIN 3209-AA18

Privacy Act; Implementation

AGENCY: Office of Government Ethics
(OGE).
ACTION: Final rule.

SUMMARY: The Office of Government
Ethics is adopting as final, with two
minor changes, a proposed rule
establishing procedures relating to
access, maintenance, disclosure, and
amendment of records which are in
OGE systems of records under the
Privacy Act of 1974. This rule also
establishes rules of conduct for OGE
personnel who have responsibilities
under that Act.

EFFECTIVE DATE: May 22, 2003.

FOR FURTHER INFORMATION CONTACT:
Elaine Newton, Attorney Advisor, Office
of Government Ethics, Suite 500, 1201
New York Avenue, NW., Washington,
DC 20005-3917; telephone: 202—-208—
8000; TDD: 202—208-8025; FAX: 202—
208-8037.

SUPPLEMENTARY INFORMATION: In this
rulemaking document, OGE is adopting
final rules under the Privacy Act, 5
U.S.C. 552a. On January 22, 2003, at 68
FR 2923-2929, OGE published a
proposed rule that would establish
procedures relating to OGE systems of
records under the Privacy Act, for
codification at 5 CFR part 2606. The
proposed rule invited comments from
the public, to be received by OGE on or
before March 24, 2003. No comments
were received. After consultation with
the Office of Management and Budget
during the course of Executive Order
12866 review of this final rule, OGE has
determined that only two minor changes
are needed to the proposed rule in
adopting it as final. The first change is
that OGE is dropping the proposed

reference in § 2606.203(c) to any
possible fee for certified copies of
records when such are provided.
Instead, the section simply provides that
OGE and concerned agencies generally
will not furnish certified copies of
records. The second change is that OGE
is clarifying in § 2606.206(a)(2)(ii)(B)
that only a previous failure to timely
pay a Privacy Act fee can serve as an
alternate basis for the possible
requirement of an advance payment for
additional copies of records being
provided under the Privacy Act.

In addition, OGE published in the
Federal Register on January 22, 2003 (in
a separate part II), at 68 FR 3097-3109,
a notice of proposed new and revised
systems of records under the Privacy
Act. Public comments were invited, to
be received by OGE by March 24, 2003.
Likewise, OGE did not receive any
comments on the notice. Pursuant to
that notice, the new and revised records
systems will become effective on May
22, 2003 without change (except for the
correction of some minor errors, see 68
FR 24744 (May 8, 2003)). Therefore,
OGE is making this final rule effective
on the same date, May 22, 2003.

Administrative Procedure Act

Pursuant to 5 U.S.C. 553(d), as
Director of the Office of Government
Ethics, I find good cause exists for
waiving the 30-day delay in
effectiveness as to this final rule. The
delayed effective date provision is being
waived in part because this final OGE
Privacy Act rule makes only two minor
changes to the previously published
proposed rule (as explained above).
Furthermore, it is in the public interest
that this OGE Privacy Act regulation
become effective on the same date, May
22,2003, as OGE’s new and revised
Privacy Act systems of records.

Executive Order 12866

In promulgating this final rule, the
Office of Government Ethics has
adhered to the regulatory philosophy
and the applicable principles of
regulation set forth in section 1 of
Executive Order 12866, Regulatory
Planning and Review. This regulation
has also been approved by the Office of
Management and Budget under the
Executive order.

Executive Order 12988

As Director of the Office of
Government Ethics, I have reviewed this

final rule in light of section 3 of
Executive Order 12988, Civil Justice
Reform, and certify that it meets the
applicable standards provided therein.

Regulatory Flexibility Act

As Director of the Office of
Government Ethics, I certify under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this regulation will not
have a significant economic impact on
a substantial number of small entities,
because it will primarily affect current
and former executive branch Federal
employees.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
chapter 25, subpart II), this regulation
would not significantly or uniquely
affect small governments and would not
result in increased expenditures by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (as adjusted for
inflation) in any one year.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply to this
regulation because it does not contain
information collection requirements that
require the approval of the Office of
Management and Budget.

Congressional Review Act

The Office of Government Ethics has
determined that this regulation involves
a nonmajor rule under the
Congressional Review Act (5 U.S.C.
chapter 8) and will submit a report
thereon to the U.S. Senate, House of
Representatives and General Accounting
Office in accordance with that law at the
same time this rulemaking document is
sent to the Office of the Federal Register
for publication in the Federal Register.

List of Subjects in 5 CFR Part 2606

Administrative practice and
procedure, Archives and records,
Conflict of interests, Government
employees, Privacy Act.

Approved: May 16, 2003.
Amy L. Comstock,
Director, Office of Government Ethics.

= Accordingly, for the reasons set forth
in the preamble, the Office of
Government Ethics is amending
subchapter A of chapter XVI of title 5 of
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the Code of Federal Regulations by
adding part 2606 to read as follows:

PART 2606—PRIVACY ACT RULES

Subpart A—General Provisions

Sec.

2606.101
2606.102
2606.103

Purpose.

Definitions.

Systems of records.

2606.104 OGE and agency responsibilities.

2606.105 Rules for individuals seeking to
ascertain if they are the subject of a
record.

2606.106 OGE employee Privacy Act rules
of conduct and responsibilities.

Subpart B—Access to Records and

Accounting of Disclosures

2606.201 Requests for access.

2606.202 OGE or other agency action on
requests.

2606.203 Granting access.

2606.204 Request for review of an initial
denial of access.

2606.205 Response to a request for review
of an initial denial of access.

2606.206 Fees.

2606.207 Accounting of disclosures.

Subpart C—Amendment of Records

2606.301 Requests to amend records.

2606.302 OGE or other agency action on
requests.

2606.303 Request for review of an initial
refusal to amend a record.

2606.304 Response to a request for review
of an initial refusal to amend,;
disagreement statements.

Authority: 5 U.S.C. 552a, 5 U.S.C. App.
(Ethics in Government Act of 1978).

Subpart A—General Provisions

§2606.101 Purpose.

This part sets forth the regulations of
the Office of Government Ethics (OGE)
implementing the Privacy Act of 1974,
as amended (5 U.S.C. 552a). It governs
access, maintenance, disclosure, and
amendment of records contained in
OGE’s executive branch
Governmentwide and internal systems
of records, and establishes rules of
conduct for OGE employees who have
responsibilities under the Act.

§2606.102 Definitions.

For the purpose of this part, the terms
listed below are defined as follows:

Access means providing a copy of a
record to, or allowing review of the
original record by, the data subject or
the requester’s authorized
representative, parent or legal guardian;

Act means the Privacy Act of 1974, as
amended, 5 U.S.C. 552a;

Amendment means the correction,
addition, deletion, or destruction of a
record or specific portions of a record;

Data subject means the individual to
whom the information pertains and by
whose name or other individual

identifier the information is maintained
or retrieved;

He, his, and him include she, hers and
her.

Office or OGE means the U.S. Office
of Government Ethics;

System manager means the Office or
other agency official who has the
authority to decide Privacy Act matters
relative to a system of records;

System of records means a group of
any records containing personal
information controlled and managed by
OGE from which information is
retrieved by the name of an individual
or by some personal identifier assigned
to that individual;

Working day as used in calculating
the date when a response is due means
calendar days, excepting Saturdays,
Sundays, and legal public holidays.

§2606.103 Systems of records.

(a) Governmentwide systems of
records. The Office of Government
Ethics maintains two executive branch
Governmentwide systems of records: the
OGE/GOVT-1 system of records,
comprised of Executive Branch
Personnel Public Financial Disclosure
Reports and Other Name-Retrieved
Ethics Program Records; and the OGE/
GOVT-2 system of records, comprised
of Executive Branch Confidential
Financial Disclosure Reports. These
Governmentwide systems of records are
maintained by OGE, and through Office
delegations of authority, by Federal
executive branch departments and
agencies with regard to their own
employees, applicants for employment,
individuals nominated to a position
requiring Senate confirmation,
candidates for a position, and former
employees.

(b) OGE Internal systems of records.
The Office of Government Ethics
internal systems of records are under
OGE’s physical custody and control and
are established and maintained by the
Office on current and former OGE
employees regarding matters relating to
the internal management of the Office.
These systems of records consist of the
OGE/INTERNAL-1 system, comprised
of Pay, Leave and Travel Records; the
OGE/INTERNAL-2 system, comprised
of Telephone Call Detail Records; the
OGE/INTERNAL-3 system, comprised
of Grievance Records; the OGE/
INTERNAL—4 system, comprised of
Computer Systems Activity and Access
Records; and the OGE/INTERNAL-5
system, comprised of Employee Locator
and Emergency Notification Records.

§2606.104 OGE and agency
responsibilities.

(a) The procedures in this part apply
to:

(1) All initial Privacy Act access and
amendment requests regarding records
contained in an OGE system of records.

(2) Administrative appeals from an
Office or agency denial of an initial
request for access to, or to amend,
records contained in an OGE system of
records.

(b) For records contained in an OGE
Governmentwide system of records,
each agency is responsible (unless
specifically excepted by the Office) for
responding to initial requests for access
or amendment of records in its custody
and administrative appeals of denials
thereof.

(c) For records and material of another
agency that are in the custody of OGE,
but not under its control or ownership,
OGE may refer a request for the records
to that other agency, consult with the
other agency prior to responding, or
notify the requester that the other
agency is the proper agency to contact.

§2606.105 Rules for individuals seeking to
ascertain if they are the subject of arecord.
An individual seeking to ascertain if

any OGE system of records contains a
record pertaining to him must follow
the access procedures set forth at
§2606.201(a) and (b).

§2606.106 OGE employee Privacy Act
rules of conduct and responsibilities.

Each OGE employee involved in the
design, development, operation, or
maintenance of any system of records,
or in maintaining any record covered by
the Privacy Act, shall comply with the
pertinent provisions of the Act relating
to the treatment of such information.
Particular attention is directed to the
following provisions of the Privacy Act:

(a) 5 U.S.C. 552a(e)(7). The
requirement to maintain in a system of
records no record describing how any
individual exercises rights guaranteed
by the First Amendment of the
Constitution of the United States unless
expressly authorized by statute or by the
individual about whom the record is
maintained or unless pertinent to and
within the scope of an authorized law
enforcement activity.

(b) 5 U.S.C. 552a(b). The requirement
that no agency shall disclose any record
which is contained in a system of
records by any means of communication
to any person or to another agency,
except pursuant to a written request by,
or with the prior written consent of, the
individual to whom the record pertains,
except under certain limited conditions
specified in subsections (b)(1) through
(b)(12) of the Privacy Act.
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(c) 5 U.S.C. 552a(e)(1). The
requirement for an agency to maintain
in its systems of records only such
information about an individual as is
relevant and necessary to accomplish a
purpose of the agency required to be
accomplished by statute or by Executive
order.

(d) 5 U.S.C. 552a(e)(2). The
requirement to collect information to
the greatest extent practicable directly
from the subject individual when the
information may result in adverse
determinations about an individual’s
rights, benefits, and privileges under
Federal programs.

(e) 5 U.S.C. 552a(e)(3). The
requirement to inform each individual
asked to supply information to be
maintained in a system of records the
authority which authorizes the
solicitation of the information and
whether disclosure of such information
is mandatory or voluntary; the principal
purpose or purposes for which the
information is intended to be used; the
routine uses which may be made of the
information; and the effects on the
individual, if any, of not providing all

or any part of the requested information.

(f) 5 U.S.C. 552a(b) and (e)(10). The
requirement to comply with established
safeguards and procedures to ensure the
security and confidentiality of records
and to protect personal data from any
anticipated threats or hazards to their
security or integrity which could result
in substantial harm, embarrassment,
inconvenience, or unfairness to an
individual on whom information is
maintained in a system of records.

(g) 5 U.S.C. 552a(c)(1), (c)(2) and
(c)(3). The requirement to maintain an
accounting of specified disclosures of
personal information from systems of
records in accordance with established
Office procedures.

(h) 5 U.S.C. 552a(e)(5) and (e)(6). The
requirements to maintain all records in
a system of records which are used by
the agency in making any determination
about an individual with such accuracy,
relevance, timeliness, and completeness
as is reasonably necessary to assure
fairness to the individual in the
determination; and to make reasonable
efforts to assure that such records are
accurate, complete, timely, and relevant
for agency purposes, prior to
disseminating any record about an
individual to any person other than an
agency (unless the dissemination is
required by the Freedom of Information
Act, 5 U.S.C. 552).

(i) 5 U.S.C. 552a(d)(1), (d)(2) and
(d)(3). The requirement to permit
individuals to have access to records
pertaining to themselves in accordance
with established Office procedures and

to have an opportunity to request that
such records be amended.

(j) 5 U.S.C. 552a(c)(4) and (d)(4). The
requirement to inform any person or
other agency about any correction or
notation of dispute made by the agency
in accordance with subsection (d) of the
Act of any record that has been
disclosed to the person or agency if an
accounting of the disclosure was made;
and, in any disclosure of information
about which an individual has filed a
statement of disagreement, to note
clearly any portion of the record which
is disputed and to provide copies of the
statement (and if the agency deems it
appropriate, copies of a concise
statement of the reasons of the agency
for not making the amendments
requested) to persons or other agencies
to whom the disputed record has been
disclosed.

(k) 5 U.S.C. 552a(n). The requirement
for an agency not to sell or rent an
individual’s name or address, unless
such action is specifically authorized by
law.

(1) 5 U.S.C. 552a(i). The criminal
penalties to which an employee may be
subject for failing to comply with
certain provisions of the Privacy Act.

Subpart B—Access to Records and
Accounting of Disclosures

§2606.201 Requests for access.

(a) Records in an OGE
Governmentwide system of records. An
individual requesting access to records
pertaining to him in an OGE
Governmentwide system of records
should submit a written request, which
includes the words “Privacy Act
Request” on both the envelope and at
the top of the request letter, to the
appropriate system manager as follows:

(1) Records filed directly with OGE by
non-OGE employees: The Deputy
Director, Office of Agency Programs,
Office of Government Ethics, Suite 500,
1201 New York Avenue, NW.,
Washington, DC 20005-3917;

(2) Records filed with a Designated
Agency Ethics Official (DAEO) or the
head of a department or agency: The
DAEO at the department or agency
concerned; or

(3) Records filed with the Federal
Election Commission by candidates for
President or Vice President: The General
Counsel, Office of General Counsel,
Federal Election Commission, 999 E
Street, NW., Washington, DC 20463.

(b) Records in an OGE Internal
System of Records. An individual
requesting access to records pertaining
to him in an OGE internal system of
records should submit a written request,
which includes the words “Privacy Act

Request” on both the envelope and at
the top of the request letter, to the
Deputy Director, Office of
Administration and Information
Management, Office of Government
Ethics, Suite 500, 1201 New York
Avenue, NW., Washington, DC 20005—
3917.

(c) Content of request. (1) A request
should contain a specific reference to
the OGE system of records from which
access to the records is sought. Notices
of OGE systems of records subject to the
Privacy Act are published in the Federal
Register, and copies of the notices are
available on OGE’s Web site at http://
www.usoge.gov, or upon request from
OGE’s Office of General Counsel and
Legal Policy. A biennial compilation of
such notices also is made available
online and published by the Office of
Federal Register at the GPO Access Web
site (http://www.access.gpo.gov/
su_docs/aces/PrivacyAct.shtml) in
accordance with 5 U.S.C. 552a(f) of the
Act.

(2) If the written inquiry does not
refer to a specific system of records, it
should include other information that
will assist in the identification of the
records for which access is being
requested. Such information may
include, for example, the individual’s
full name (including her maiden name,
if pertinent), dates of employment,
social security number (if any records in
the system include this identifier),
current or last place and date of Federal
employment. If the request for access
follows a prior request to determine if
an individual is the subject of a record,
the same identifying information need
not be included in the request for access
if a reference is made to that prior
correspondence, or a copy of the
response to that request is attached.

(3) The request should state whether
the requester wants a copy of the record,
or wants to examine the record in
person.

§2606.202 OGE or other agency action on
requests.

A response to a request for access
should include the following:

(a) A statement that there is a record
or records as requested or a statement
that there is not a record in the system
of records;

(b) The method of access (if a copy of
all the records requested is not provided
with the response);

(c) The amount of any fees to be
charged for copies of records under
§2606.206 of this part or other agencies’
Privacy Act regulations as referenced in
that section;
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(d) The name, title, and telephone
number of the official having
operational control over the record; and

(e) If the request is denied in whole
or in part, or no record is found in the
system, a statement of the reasons for
the denial, or a statement that no record
has been found, and notice of the
procedures for appealing the denial or
no record finding.

§2606.203 Granting access.

(a) The methods for allowing access to
records, when such access has been
granted by OGE or the other agency
concerned are:

(1) Examination in person in a
designated office during the hours
specified by OGE or the other agency;

(2) Providing photocopies of the
records; or

(3) Transfer of records at the option of
OGE or the other agency to another
more convenient Federal facility.

(b) When a requester has not
indicated whether he wants a copy of
the record, or wants to examine the
record in person, the appropriate system
manager may choose the means of
granting access. However, the means
chosen should not unduly impede the
data subject’s right of access. A data
subject may elect to receive a copy of
the records after having examined them.

(c) Generally, OGE or the other agency
concerned will not furnish certified
copies of records. When copies are to be
furnished, they may be provided as
determined by OGE or the other agency
concerned.

(d) When the data subject seeks to
obtain original documentation, the
Office and the other agencies concerned
reserve the right to limit the request to
copies of the original records. Original
records should be made available for
review only in the presence of the
appropriate system manager or his
designee.

Note to paragraph (d) of § 2606.203:
Section 2071(a) of title 18 of the United
States Code makes it a crime to conceal,
remove, mutilate, obliterate, or destroy any
record filed in a public office, or to attempt
to do so.

(e) Identification requirements—(1)
Access granted in person—(i) Current or
former employees. Current or former
employees requesting access to records
pertaining to them in a system of
records may, in addition to the other
requirements of this section, and at the
sole discretion of the official having
operational control over the record,
have their identity verified by visual
observation. If the current or former
employee cannot be so identified by the
official having operational control over
the records, adequate identification

documentation will be required, e.g., an
employee identification card, driver’s
license, passport, or other officially
issued document with a picture of the
person requesting access.

(ii) Other than current or former
employees. Individuals other than
current or former employees requesting
access to records pertaining to them in
a system of records must produce
adequate identification documentation
prior to being granted access. The extent
of the identification documentation
required will depend on the type of
records to be accessed. In most cases,
identification verification will be
accomplished by the presentation of two
forms of identification with a picture of
the person requesting access (such as a
driver’s license and passport). Any
additional requirements are specified in
the system notices published pursuant
to subsection (e)(4) of the Act.

(2) Access granted by mail. For
records to be accessed by mail, the
appropriate system manager shall, to the
extent possible, establish identity by a
comparison of signatures in situations
where the data in the record is not so
sensitive that unauthorized access could
cause harm or embarrassment to the
individual to whom they pertain. No
identification documentation will be
required for the disclosure to the data
subject of information required to be
made available to the public by 5 U.S.C.
552, the Freedom of Information Act.
When, in the opinion of the system
manager, the granting of access through
the mail could reasonably be expected
to result in harm or embarrassment if
disclosed to a person other than the
individual to whom the record pertains,
a notarized statement of identity or
some similar assurance of identity may
be required.

(3) Unavailability of identification
documentation. If an individual is
unable to produce adequate
identification documentation, the
individual will be required to sign a
statement asserting identity and
acknowledging that knowingly or
willfully seeking or obtaining access to
records about another person under
false pretenses may result in a criminal
fine of up to $5,000 under subsection
(1)(3) of the Act. In addition, depending
upon the sensitivity of the records
sought to be accessed, the appropriate
system manager or official having
operational control over the records may
require such further reasonable
assurances as may be considered
appropriate, e.g., statements of other
individuals who can attest to the
identity of the data subject. No
verification of identity will be required
of data subjects seeking access to

records which are otherwise available to
any person under 5 U.S.C. 552.

(4) Inadequate identification. If the
official having operational control over
the records in a system of records
determines that an individual seeking
access has not provided sufficient
identification documentation to permit
access, the official shall consult with the
appropriate system manager prior to
denying the individual access.
Whenever the system manager
determines, in accordance with the
procedures herein, that access will not
be granted, the response will also
include a statement of the procedures to
obtain a review of the decision to deny
access in accordance with § 2606.205.

(f) Access by the parent of a minor, or
legal guardian. A parent of a minor,
upon presenting suitable personal
identification as otherwise provided
under this section, may access on behalf
of the minor any record pertaining to
the minor in a system of records. A legal
guardian, upon presentation of
documentation establishing
guardianship and suitable personal
identification as otherwise provided
under this section, may similarly act on
behalf of a data subject declared to be
incompetent due to physical or mental
incapacity or age by a court of
competent jurisdiction. Minors are not
precluded from exercising on their own
behalf rights given to them by the
Privacy Act.

(g) Accompanying individual. A data
subject requesting access to his records
in a system of records may be
accompanied by another individual of
the data subject’s choice during the
course of the examination of the record.
The official having operational control
of the record may require the data
subject making the request to submit a
signed statement authorizing the
accompanying individual’s access to the
record.

(h) Access to medical records. When
a request for access involves medical or
psychological records that the
appropriate system manager believes
requires special handling, the data
subject should be advised that the
material will be provided only to a
physician designated by the data
subject. Upon receipt of the designation
and upon verification of the physician’s
identity as otherwise provided under
this section, the records will be made
available to the physician, who will
disclose those records to the data
subject.

(i) Exclusion. Nothing in these
regulations permits a data subject’s
access to any information compiled in
reasonable anticipation of a civil action
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or proceeding (see subsection (d)(5) of
the Act).

(j) Maximum access. This regulation
is not intended to preclude access by a
data subject to records that are available
to that individual under other processes,
such as the Freedom of Information Act
(5 U.S.C. 552) or the rules of civil or
criminal procedure, provided that the
appropriate procedures for requesting
access thereunder are followed.

§2606.204 Request for review of an initial
denial of access.

(a)(1) A data subject may submit a
written appeal of the decision by OGE
or the other agency to deny an initial
request for access to records or a no
record response.

(i) For records filed directly with
OGE, the appeal must be submitted to
the Director, Office of Government
Ethics, Suite 500, 1201 New York
Avenue, NW., Washington, DC 20005—
3917.

(ii) For records in OGE’s executive
branch Governmentwide systems of
records that are filed directly with an
agency (including the Federal Election
Comumission) other than OGE, the
appeal must be submitted to the Privacy
Act access appeals official as specified
in the agency’s own Privacy Act
regulations or the respective head of the
agency concerned if it does not have any
Privacy Act regulations.

(2) The words “Privacy Act Appeal”
should be included on the envelope and
at the top of the letter of appeal.

(b) The appeal should contain a brief
description of the records involved or
copies of the correspondence from OGE
or the agency in which the initial
request for access was denied. The
appeal should attempt to refute the
reasons given by OGE or the other
agency concerned in its decision to
deny the initial request for access or the
no record finding.

§2606.205 Response to arequest for
review of an initial denial of access.

(a) If the OGE Director or agency
reviewing official determines that access
to the records should be granted, the
response will state how access will be
provided if the records are not included
with the response.

(b) Any decision that either partially
or fully affirms the initial decision to
deny access shall inform the requester
of the right to seek judicial review of the
decision in accordance with 5 U.S.C.
552a(g) of the Privacy Act.

§2606.206 Fees.

(a) Fees for records filed with OGE—
(1) Services for which fees will not be
charged:

(i) The search and review time
expended by OGE to produce a record;

(ii) The first copy of the records
provided; or

(iii) The Office of Government Ethics
making the records available to be
personally reviewed by the data subject.

(2) Additional copies of records.
When additional copies of records are
requested, an individual may be charged
$.15 per page.

(i) Notice of anticipated fees in excess
of $25.00. If the charge for these
additional copies amounts to more than
$25.00, the requester will be notified
and payment of fees may be required
before the additional copies are
provided, unless the requester has
indicated in advance his willingness to
pay fees as high as those anticipated.

(ii) Advance payments. An advance
payment before additional copies of the
records are made will be required if:

(A) The Office estimates or
determines that the total fee to be
assessed under this section is likely to
exceed $250.00. When a determination
is made that the allowable charges are
likely to exceed $250.00, the requester
will be notified of the likely cost and
will be required to provide satisfactory
assurance of full payment where the
requester has a history of prompt
payment of Privacy Act fees, or will be
required to submit an advance payment
of an amount up to the full estimated
charges in the case of requesters with no
history of payment; or

(B) The requester has previously
failed to pay a Privacy Act fee charged
in a timely fashion (i.e., within 30 days
of the date of the billing). In such cases,
the requester may be required to pay the
full amount owed plus any applicable
interest as provided by paragraph
(a)(2)(iii) of this section, and to make an
advance payment of the full amount of
the estimated fee before the Office
begins to process a new request.

(iii) Interest charges. Interest charges
on an unpaid bill may be assessed
starting on the 31st day following the
day on which the billing was sent.
Interest shall be at the rate prescribed in
31 U.S.C. 3717 and shall accrue from
the date of billing. To collect unpaid
bills, the Office will follow the
provisions of the Debt Collection Act of
1982, as amended (96 Stat. 1749 et seq.)
and the Debt Collection Improvement
Act of 1996 (110 Stat. 1321-358 et seq.),
including the use of consumer reporting
agencies, collection agencies, and offset.

(iv) Remittance. Remittance should be
made by either a personal check, bank
draft or a money order that is payable
to the Department of the Treasury of the
United States.

(b) Fees for records filed with agencies
other than OGE. An agency shall apply
its own Privacy Act fee schedule for
records in OGE’s executive branch
Governmentwide systems that are filed
directly with the agency. An agency that
does not have a Privacy Act fee
schedule may apply the fee schedule in
this section.

§2606.207 Accounting of disclosures.

(a) The Office of Government Ethics
or the other agency concerned will
maintain an accounting of disclosures in
cases where records about the data
subject are disclosed from OGE’s system
of records except—

(1) When the disclosure is made
pursuant to the Freedom of Information
Act, as amended (5 U.S.C. 552); or

(2) When the disclosure is made to
those officers and employees of OGE or
the other agency which maintains the
records who have a need for the records
in the performance of their duties.

(b) This accounting of disclosures will
be retained for at least five years or for
the life of the record, whichever is
longer, and will contain the following
information:

(1) A brief description of the record
disclosed;

(2) The date, nature, and purpose for
the disclosure; and

(3) The name and address of the
individual, agency, or other entity to
whom the disclosure is made.

(c) Under sections 102 and 105 of the
Ethics in Government Act, 18 U.S.C.
208(d) and 5 CFR parts 2634 and 2640
of OGE’s executive branch regulations, a
requester other than the data subject
must submit a signed, written
application on the OGE Form 201 or
agency equivalent form to inspect or
receive copies of certain records, such
as SF 278 Public Financial Disclosure
Reports, Certificates of Divestiture, 18
U.S.C. 208(b)(1) and (b)(3) waivers, and
OGE certified qualified blind and
diversified trust instruments and other
publicly available qualified trust
materials. The written application
requests the name, occupation and
address of the requester as well as lists
the prohibitions on obtaining or using
the records. These applications are used
as the accounting of disclosures for
these records.

(d) Except for the accounting of a
disclosure made under subsection (b)(7)
of the Privacy Act for a civil or criminal
law enforcement activity that is
authorized by law, the accounting of
disclosures will be made available to the
data subject upon request in accordance
with the access procedures of this part.
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Subpart C—Amendment of Records

§2606.301 Requests to amend records.

(a) Amendment request. A data
subject seeking to amend a record or
records that pertain to him in a system
of records must submit his request in
writing in accordance with the
following procedures, unless this
requirement is waived by the
appropriate system manager. Records
not subject to the Privacy Act will not
be amended in accordance with these
provisions.

(b) Addresses—(1) Records in an OGE
Governmentwide system of records. A
request to amend a record in an OGE
Governmentwide system of records
should be sent to the appropriate system
manager as follows:

(i) Records filed directly with OGE by
non-OGE employees: The Deputy
Director, Office of Agency Programs,
Office of Government Ethics, Suite 500,
1201 New York Avenue, NW.,
Washington, DC 20005-3917;

(i) Records filed with a Designated
Agency Ethics Official (DAEO) or the
head of a department or agency: The
DAEOQO at the department or agency
concerned; or

(iii) Records filed with the Federal
Election Commission by candidates for
President or Vice President: The General
Counsel, Office of General Counsel,
Federal Election Commission, 999 E
Street, NW., Washington, DC 20463.

(2) Records in an OGE internal system
of records. A request to amend a record
in an OGE internal system of records
should include the words “Privacy Act
Amendment Request” on both the
envelope and at the top of the request
letter, and should be sent to the Deputy
Director, Office of Administration and
Information Management, Office of
Government Ethics, Suite 500, 1201
New York Avenue, NW., Washington,
DC 20005-3917.

(c) Contents of request. (1) A request
to amend a record in an OGE
Governmentwide system of records or
an OGE internal system of records
should include the words “Privacy Act
Amendment Request” on both the
envelope and at the top of the request
letter.

(2) The name of the system of records
and a brief description of the record(s)
proposed for amendment must be
included in any request for amendment.
In the event the request to amend the
record(s) is the result of the data
subject’s having gained access to the
record(s) in accordance with the
provisions concerning access to records
as set in subpart B of this part, copies
of previous correspondence between the
requester and OGE or the agency will

serve in lieu of a separate description of
the record.

(3) The exact portion of the record(s)
the data subject seeks to have amended
should be indicated clearly. If possible,
proposed alternative language should be
set forth, or, at a minimum, the reasons
why the data subject believes his record
is not accurate, relevant, timely, or
complete should be set forth with
enough particularity to permit OGE or
the other agency concerned not only to
understand the data subject’s basis for
the request, but also to make an
appropriate amendment to the record.

(d) Burden of proof. The data subject
has the burden of proof when seeking
the amendment of a record. The data
subject must furnish sufficient facts to
persuade the appropriate system
manager of the inaccuracy, irrelevance,
untimeliness, or incompleteness of the
record.

(e) Identification requirement. When
the data subject’s identity has been
previously verified pursuant to
§ 2606.203, further verification of
identity is not required as long as the
communication does not suggest a need
for verification. If the data subject’s
identity has not been previously
verified, the appropriate system
manager may require identification
validation as described in § 2606.203.

§2606.302 OGE or other agency action on
requests.

(a) Time limit for acknowledging a
request for amendment. To the extent
possible, OGE or the other agency
concerned will acknowledge receipt of a
request to amend a record or records
within 10 working days.

(b) Initial determination on an
amendment request. The decision of
OGE or the other agency in response to
a request for amendment of a record in
a system of records may grant in whole,
or deny any part of the request to amend
the record(s).

(1) If OGE or the other agency
concerned grants the request, the
appropriate system manager will amend
the record(s) and provide a copy of the
amended record(s) to the data subject.
Where an accounting of disclosure has
been maintained, the system manager
shall advise all previous recipients of
the record that an amendment has been
made and give the substance of the
amendment. Where practicable, the
system manager shall send a copy of the
amended record to previous recipients.

(2) If OGE or the other agency
concerned denies the request in whole
or in part, the reasons for the denial will
be stated in the response letter. In
addition, the response letter will state:

(i) The name and address of the
official with whom an appeal of the
denial may be lodged; and

(ii) A description of any other
procedures which may be required of
the data subject in order to process the
appeal.

§2606.303 Request for review of an initial
refusal to amend arecord.

(a)(1) A data subject may submit a
written appeal of the initial decision by
OGE or an agency denying a request to
amend a record in an OGE system of
records.

(i) For records which are filed directly
with OGE, the appeal must be submitted
to the Director, Office of Government
Ethics, Suite 500, 1201 New York
Avenue, NW., Washington, DC 20005—
3917.

(ii) For records which are filed
directly with an agency (including the
Federal Election Commission) other
than OGE, the appeal must be submitted
to the Privacy Act amendments appeals
official as specified in the agency’s own
Privacy Act regulations, or to the
respective head of the agency concerned
if it does not have Privacy Act
regulations.

(2) The words “Privacy Act Appeal”
should be included on the envelope and
at the top of the letter of the appeal.

(b) The request for review should
contain a brief description of the
record(s) involved or copies of the
correspondence from OGE or the agency
in which the request to amend was
denied, and the reasons why the data
subject believes that the disputed
information should be amended.

§2606.304 Response to arequest for
review of an initial refusal to amend;
disagreement statements.

(a) The OGE Director or agency
reviewing official should make a final
determination in writing not later than
30 days from the date the appeal was
received. The 30-day period may be
extended for good cause. Notice of the
extension and the reasons therefor will
be sent to the data subject within the 30-
day period.

(b) If the OGE Director or agency
reviewing official determines that the
record(s) should be amended in
accordance with the data subject’s
request, the OGE Director or agency
reviewing official will take the
necessary steps to advise the data
subject, and to direct the appropriate
system manager:

(1) To amend the record(s), and

(2) To notity previous recipients of
the record(s) for which there is an
accounting of disclosure that the
record(s) have been amended.
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(c) If the appeal decision does not
grant in full the request for amendment,
the decision letter will notify the data
subject that he may:

(1) Obtain judicial review of the
decision in accordance with the terms of
the Privacy Act at 5 U.S.C. 552a(g); and

(2) File a statement setting forth his
reasons for disagreeing with the
decision.

(d)(1) A data subject’s disagreement
statement must be concise. The
appropriate system manager has the
authority to determine the
“conciseness’ of the statement, taking
into account the scope of the
disagreement and the complexity of the
issues.

(2) In any disclosure of information
about which an individual has filed a
statement of disagreement, the
appropriate system manager will clearly
note any disputed portion(s) of the
record(s) and will provide a copy of the
statement to persons or other agencies to
whom the disputed record or records
has been disclosed and for whom an
accounting of disclosure has been
maintained. A concise statement of the
reasons for not making the amendments
requested may also be provided.

[FR Doc. 03-12856 Filed 5-21—-03; 8:45 am]|
BILLING CODE 6345-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 28

[CN-02-006]

RIN 0581-AC17

Revision of User Fees for 2003 Crop

Cotton Classification Services to
Growers

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is maintaining user fees
for cotton producers for 2003 crop
cotton classification services under the
Cotton Statistics and Estimates Act at
the same level as in 2002. This is in
accordance with the formula provided
in the Uniform Cotton Classing Fees Act
of 1987. The 2002 user fee for this
classification service was $1.45 per bale.
This final rule would maintain the fee
for the 2003 crop at $1.45 per bale. The
fee and the existing reserve are
sufficient to cover the costs of providing
classification services, including costs
for administration and supervision.
EFFECTIVE DATES: July 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Norma McDill, Deputy Administrator,
Cotton Program, AMS, USDA, Room
2641-S, STOP 0224, 1400 Independence
Avenue, SW., Washington, DC 20250—
0224. Telephone (202) 720-2145,
facsimile (202) 690-1718, or e-mail
norma.mcdill@usda.gov.

SUPPLEMENTARY INFORMATION: A
proposed rule detailing the revisions
was published in the Federal Register
on March 31, 2003. (68 FR 15385). A 15-
day comment period was provided for
interested persons to respond to the
proposed rule. No comments were
received and no changes have been
made in the provisions of the final rule.

Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866; and, therefore
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. This rule would
not preempt any state or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures that must be exhausted prior
to any judicial challenge to the
provisions of this rule.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small businesses.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. There are
an estimated 35,000 cotton growers in
the U.S. who voluntarily use the AMS
cotton classing services annually, and
the majority of these cotton growers are
small businesses under the criteria
established by the Small Business
Administration (13 CFR 121.601).
Continuing the user fee at the 2002 crop
level as stated will not significantly
affect small businesses as defined in the
RFA because:

(1) The fee represents a very small
portion of the cost-per-unit currently
borne by those entities utilizing the
services. (The 2002 user fee for
classification services was $1.45 per
bale; the fee for the 2003 crop will be

maintained at $1.45 per bale; the 2003
crop is estimated at 17,200,000 bales).

(2) The fee for services will not affect
competition in the marketplace; and

(3) The use of classification services is
voluntary. For the 2002 crop, 17,145,000
bales were produced; and, virtually all
of these bales were voluntarily
submitted by growers for the
classification service.

(4) Based on the average price paid to
growers for cotton from the 2001 crop of
29.8 cents per pound, 500 pound bales
of cotton are worth an average of $149
each. The user fee for classification
services, $1.45 per bale, is less than one
percent of the value of an average bale
of cotton.

Paperwork Reduction Act

In compliance with OMB regulations
(5 CFR part 1320), which implement the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), the information
collection requirements contained in the
provisions to be amended by this
proposed rule have been previously
approved by OMB and were assigned
OMB control number 0581-0009 under
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Fees for Classification Under the Cotton
Statistics and Estimates Act of 1927

The user fee charged to cotton
producers for High Volume Instrument
(HVI) classification services under the
Cotton Statistics and Estimates Act (7
U.S.C. 473a) was $1.45 per bale during
the 2002 harvest season as determined
by using the formula provided in the
Uniform Cotton Classing Fees Act of
1987, as amended by Public Law 102—
237. The fees cover salaries, costs of
equipment and supplies, and other
overhead costs, including costs for
administration, and supervision. These
changes will be made effective July 1,
2003, as provided by the Cotton
Statistics and Estimates Act.

This final rule establishes the user fee
charged to producers for HVI
classification at $1.45 per bale during
the 2003 harvest season.

Public Law 102-237 amended the
formula in the Uniform Cotton Classing
Fees Act of 1987 for establishing the
producer’s classification fee so that the
producer’s fee is based on the prevailing
method of classification requested by
producers during the previous year. HVI
classing was the prevailing method of
cotton classification requested by
producers in 2002. Therefore, the 2003
producer’s user fee for classification
service is based on the 2002 base fee for
HVI classification.

The fee was calculated by applying
the formula specified in the Uniform
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Cotton Classing Fees Act of 1987, as
amended by Public Law 102-237. The
2002 base fee for HVI classification
exclusive of adjustments, as provided by
the Act, was $2.28 per bale. An increase
of .84 percent, or 2 cents per bale,
increase due to the implicit price
deflator of the gross domestic product
added to the $2.28 would result in a
2003 base fee of $2.30 per bale. The
formula in the Act provides for the use
of the percentage change in the implicit
price deflator of the gross national
product (as indexed for the most recent
12-month period for which statistics are
available). However, gross national
product has been replaced by gross
domestic product by the Department of
Commerce as a more appropriate
measure for the short-term monitoring
and analysis of the U.S. economy.

The number of bales to be classed by
the United States Department of
Agriculture from the 2003 crop is
estimated at 16,793,610 bales. The 2003
base fee was decreased 15 percent based
on the estimated number of bales to be
classed (1 percent for every 100,000
bales or portion thereof above the base
of 12,500,000, limited to a maximum
adjustment of 15 percent). This
percentage factor amounts to a 35 cents
per bale reduction and was subtracted
from the 2003 base fee of $2.30 per bale,
resulting in a fee of $1.95 per bale.

With a fee of $1.95 per bale, the
projected operating reserve would be
51.09 percent. The Act specifies that the
Secretary shall not establish a fee
which, when combined with other
sources of revenue, will result in a
projected operating reserve of more than
25 percent. Accordingly, the fee of $1.95
must be reduced by 50 cents per bale,
to $1.45 per bale, to provide an ending
accumulated operating reserve for the
fiscal year of 25 percent of the projected
cost of operating the program. This
would establish the 2003 season fee at
$1.45 per bale.

Accordingly, § 28.909, paragraph (b)
would be revised to reflect the
continuation of the HVI classification
fee at $1.45 per bale.

As provided for in the Uniform Cotton
Classing Fees Act of 1987, as amended,
a 5 cent per bale discount would
continue to be applied to voluntary
centralized billing and collecting agents
as specified in § 28.909 (c).

Growers or their designated agents
receiving classification data would
continue to incur no additional fees if
only one method of receiving
classification data was requested. The
fee for each additional method of
receiving classification data in § 28.910
would remain at 5 cents per bale.

Growers or their designated agents
receiving classification data would
continue to incur no additional fees if
only one method of receiving
classification data was requested. The
fee in §28.910 (b) for an owner
receiving classification data from the
central database would remain at 5
cents per bale, and the minimum charge
of $5.00 for services provided per
monthly billing period would remain
the same. The provisions of § 28.910 (c)
concerning the fee for new classification
memoranda issued from the central
database for the business convenience of
an owner without reclassification of the
cotton will remain the same.

The fee for review classification in
§28.911 would be maintained at $1.45
per bale.

The fee for returning samples after
classification in §28.911 would remain
at 40 cents per sample.

List of Subjects in 7 CFR Part 28

Administrative practice and
procedure, Gotton, Cotton samples,
Grades, Market news, Reporting and
record keeping requirements, Standards,
Staples, Testing, Warehouses.

For the reasons set forth in the
preamble, 7 CFR Part 28 is amended as
follows:

PART 28—[AMENDED]

» 1. The authority citation for 7 CFR Part
28, Subpart D, continues to read as
follows:

Authority: 7 U.S.C. 471-476.

» 2.In §28.909, paragraph (b) is revised
to read as follows:

§28.909 Costs.

* * * * *

(b) The cost of High Volume
Instrument (HVI) cotton classification
service to producers is $1.45 per bale.
* * * * *

» 3.In §28.911, the last sentence of
paragraph (a) is revised to read as
follows:

§28.911 Review classification.

(a) *** The fee for review
classification is $1.45 per bale.
* * * * *

Dated: May 16, 2003.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03-12806 Filed 5-21-03; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1205
[Doc. # CN-03-002]
Cotton Board Rules and Regulations:

Adjusting Supplemental Assessment
on Imports, (2003 Amendments)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is amending the Cotton
Board Rules and Regulations by
lowering the value assigned to imported
cotton for the purpose of calculating
supplemental assessments collected for
use by the Cotton Research and
Promotion Program. An adjustment is
required on an annual basis to ensure
that the assessments collected on
imported cotton and the cotton content
of imported products remain similar to
those paid on domestically produced
cotton.

EFFECTIVE DATE: June 23, 2003.

FOR FURTHER INFORMATION CONTACT:
Whitney Rick, Chief, Research and
Promotion Staff, Cotton Program, AMS,
USDA, Stop 0224, 1400 Independence
Ave., SW., Washington, DC 20250-0224,
telephone (202) 720-2259, facsimile
(202) 690-1718, or email at
whitney.rick@usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The Office of Management and Budget
has waived the review process required
by Executive Order 12866 for this
action.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. This rule would not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Cotton Research and Promotion
Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 12 of the Act, any person subject
to an order may file with the Secretary
a petition stating that the order, any
provision of the plan, or any obligation
imposed in connection with the order is
not in accordance with law and
requesting a modification of the order or
to be exempted therefrom. Such person
is afforded the opportunity for a hearing
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on the petition. After the hearing, the
Secretary would rule on the petition.
The Act provides that the District Court
of the United States in any district in
which the person is an inhabitant, or
has his principal place of business, has
jurisdiction to review the Secretary’s
ruling, provided a complaint is filed
within 20 days from the date of the
entry of ruling.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small businesses.

There are an estimated 10,000
importers who are presently subject to
rules and regulations issued pursuant to
the Cotton Research and Promotion
Order. This rule would affect importers
of cotton and cotton-containing
products. The majority of these
importers are small businesses under
the criteria established by the Small
Business Administration. This rule
would lower the assessments paid by
the importers under the Cotton Research
and Promotion Order. Even though the
assessment would be lowered, the
decrease is small and will not
significantly affect small businesses.
The current assessment on imported
cotton is $0.00862 per kilogram of
imported cotton. The new assessment is
$0.008267, a decrease of $0.000353 or a
4.1 percent decrease. From January
through December 2002 approximately
$24 million was collected. Should the
volume of cotton products imported
into the U.S. remain at the same level
in 2003, one could expect the decreased
assessment to generate approximately
$23 million or a 4.1 percent decrease
from 2002.

Paperwork Reduction

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR part 1320), which
implement the Paperwork Reduction
Act (PRA) (44 U.S.C. 3501 et seq.), the
information collection requirements
contained in the regulation to be
amended have been previously
approved by OMB and were assigned
control number 0581-0093.

Background

The Cotton Research and Promotion
Act Amendments of 1990 enacted by
Congress under Subtitle G of Title XIX
of the Food, Agriculture, Conservation
and Trade Act of 1990 on November 28,
1990, contained two provisions that

authorized changes in the funding
procedures for the Cotton Research and
Promotion Program.

These provisions are: (1) The
assessment of imported cotton and
cotton products; and (2) termination of
the right of cotton producers to demand
a refund of assessments.

An amended Cotton Research and
Promotion Order was approved by
producers and importers voting in a
referendum held July 17-26, 1991, and
the amended Order was published in
the Federal Register on December 10,
1991, (56 FR 64470). A proposed rule
implementing the amended Order was
published in the Federal Register on
December 17, 1991, (56 FR 65450).
Implementing rules were published on
July 1 and 2, 1992, (57 FR 29181) and
(57 FR 29431), respectively.

This rule will decrease the value
assigned to imported cotton in the
Cotton Board Rules and Regulations (7
CFR 1205.510(b)(2)). This value is used
to calculate supplemental assessments
on imported cotton and the cotton
content of imported products.
Supplemental assessments are the
second part of a two-part assessment.
The first part of the assessment is levied
on the weight of cotton produced or
imported at a rate of $1 per bale of
cotton which is equivalent to 500
pounds or $1 per 226.8 kilograms of
cotton.

Supplemental assessments are levied
at a rate of five-tenths of one percent of
the value of domestically produced
cotton, imported cotton, and the cotton
content of imported products. The
agency has adopted the practice of
assigning the calendar year weighted
average price received by U.S. farmers
for Upland cotton to represent the value
of imported cotton. This is done so that
the assessment on domestically
produced cotton and the assessment on
imported cotton and the cotton content
of imported products remain similar.
The source for the average price statistic
is “Agricultural Prices,” a publication of
the National Agricultural Statistics
Service (NASS) of the Department of
Agriculture. Use of the weighted average
price figure in the calculation of
supplemental assessments on imported
cotton and the cotton content of
imported products yields an assessment
that approximates assessments paid on
domestically produced cotton in the
prior calendar year.

The current value of imported cotton
as published in the Federal Register (67
FR 36793) on May 28, 2002, for the
purpose of calculating supplemental
assessments on imported cotton is
$.8422 per kilogram. This number was
calculated using the annual weighted

average price received by farmers for
Upland cotton during the calendar year
2001 which was $0.382 per pound and
multiplying by the conversion factor
2.2046. Using the Average Weighted
Price Received by U.S. farmers for
Upland cotton for the calendar year
2002, which is $0.35 per pound, the
new value of imported cotton is $0.7716
per kilogram. The amended value is
$.0706 per kilogram less than the
previous value.

An example of the complete
assessment formula and how the various
figures are obtained is as follows:

One bale is equal to 500 pounds.

One kilogram equals 2.2046 pounds.

One pound equals 0.453597
kilograms.

One Dollar per Bale Assessment
Converted to Kilograms

A 500 pound bale equals 226.8 kg.
(500 % .453597).

$1 per bale assessment equals
$0.002000 per pound (1/500) or
$0.004409 per kg. (1/226.8).

Supplemental Assessment of %10 of One
Percent of the Value of the Cotton
Converted to Kilograms

The 2002 calendar year weighted
average price received by producers for
Upland cotton is $0.35 per pound or
$0.7716 per kg. (0.35 x 2.2046).

Five tenths of one percent of the
average price in kg. equals $0.003858
per kg. (0.7716 x.005).

Total Assessment

The total assessment per kilogram of
raw cotton is obtained by adding the $1
per bale equivalent assessment of
$0.004409 per kg. and the supplemental
assessment $0.003858 per kg. which
equals $0.008267 per kg.

The current assessment on imported
cotton is $0.008620 per kilogram of
imported cotton. The amended
assessment is $0.008267, a decrease of
$0.000353 per kilogram. This decrease
reflects the decrease in the Average
Weighted Price of Upland Cotton
Received by U.S. Farmers during the
period January through December 2002.

Since the value of cotton is the basis
of the supplemental assessment
calculation and the figures shown in the
right hand column of the Import
Assessment Table 1205.510(b)(3) are a
result of such a calculation, the figures
in this table have been revised. These
figures indicate the total assessment per
kilogram due for each Harmonized
Tariff Schedule (HTS) number subject to
assessment.

A proposed rule with request for
comments was published in the Federal
Register (68 FR 12310) on March 14,
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2003. No comments were received
during the period (March 14 through
April 14, 2003).

List of Subjects in 7 CFR Part 1205

Advertising, Agricultural research,
Cotton, Marketing agreements,
Reporting and recordkeeping
requirements.

» For the reasons set forth in the
preamble, 7 CFR Part 1205 is amended
as follows:

PART 1205—COTTON RESEARCH
AND PROMOTION

» 1. The authority citation for Part 1205
continues to read as follows:

Authority: 7 U.S.C. 2101-2118.

= 2.In §1205.510, paragraph (b)(2) and
the table in paragraph (b)(3)(ii) are
revised to read as follows:

§1205.510 Levy of assessments.
* * * * *

(b) * % %

(2) The 12-month average of monthly
weighted average prices received by
U.S. farmers will be calculated
annually. Such weighted average will be
used as the value of imported cotton for
the purpose of levying the supplemental
assessment on imported cotton and will
be expressed in kilograms. The value of
imported cotton for the purpose of
levying this supplemental assessment is
$0.8267 per kilogram.

IMPORT ASSESSMENT TABLE—

IMPORT ASSESSMENT TABLE—

(3) *
(ii) * % %
IMPORT ASSESSMENT TABLE
[Raw Cotton Fiber]

HTS No. Conv. fact. Cents/kg.
5201000500 .... 0 0.8267
5201001200 .... 0 0.8267
5201001400 .... 0 0.8267
5201001800 .... 0 0.8267
5201002200 .... 0 0.8267
5201002400 .... 0 0.8267
5201002800 .... 0 0.8267
5201003400 .... 0 0.8267
5201003800 .... 0 0.8267
5204110000 .... 1.1111 0.9185
5204200000 .... 1.1111 0.9185
5205111000 .... 1.1111 0.9185
5205112000 .... 1.1111 0.9185
5205121000 .... 1.1111 0.9185
5205122000 .... 1.1111 0.9185
5205131000 .... 1.1111 0.9185
5205132000 .... 1.1111 0.9185
5205141000 .... 1.1111 0.9185
5205210020 .... 1.1111 0.9185
5205210090 .... 1.1111 0.9185
5205220020 .... 1.1111 0.9185
5205220090 .... 1.1111 0.9185
5205230020 .... 1.1111 0.9185
5205230090 .... 1.1111 0.9185
5205240020 .... 1.1111 0.9185
5205240090 .... 1.1111 0.9185

Continued Continued
[Raw Cotton Fiber] [Raw Cotton Fiber]

HTS No. Conv. fact. Cents/kg. HTS No. Conv. fact. Cents/kg.
5205310000 ... 1.1111 0.9185 5208418000 .... 1.1455 0.9470
5205320000 ... 1.1111 0.9185 5208421000 .... 1.1455 0.9470
5205330000 ... 1.1111 0.9185 5208423000 .... 1.1455 0.9470
5205340000 ... 1.1111 0.9185 5208424000 .... 1.1455 0.9470
5205410020 .... 1.1111 0.9185 5208425000 .... 1.1455 0.9470
5205410090 ... 1.1111 0.9185 5208430000 .... 1.1455 0.9470
5205420020 ... 1.1111 0.9185 5208492000 .... 1.1455 0.9470
5205420090 ... 1.1111 0.9185 5208494020 .... 1.1455 0.9470
5205440020 .... 1.1111 0.9185 5208494090 .... 1.1455 0.9470
5205440090 .... 1.1111 0.9185 5208496010 .... 1.1455 0.9470
5206120000 .... 0.5556 0.4593 5208496090 .... 1.1455 0.9470
5206130000 ... 0.5556 0.4593 5208498090 .... 1.1455 0.9470
5206140000 .... 0.5556 0.4593 5208512000 .... 1.1455 0.9470
5206220000 ... 0.5556 0.4593 5208516060 .... 1.1455 0.9470
5206230000 ... 0.5556 0.4593 5208518090 .... 1.1455 0.9470
5206240000 .... 0.5556 0.4593 5208523020 .... 1.1455 0.9470
5206310000 ... 0.5556 0.4593 5208523045 .... 1.1455 0.9470
5207100000 ... 1.1111 0.9185 5208523090 .... 1.1455 0.9470
5207900000 ... 0.5556 0.4593 5208524020 .... 1.1455 0.9470
5208112020 .... 1.1455 0.9470 5208524045 .... 1.1455 0.9470
5208112040 .... 1.1455 0.9470 5208524065 .... 1.1455 0.9470
5208112090 ... 1.1455 0.9470 5208525020 .... 1.1455 0.9470
5208114020 .... 1.1455 0.9470 5208530000 .... 1.1455 0.9470
5208114060 .... 1.1455 0.9470 5208592025 .... 1.1455 0.9470
5208114090 .... 1.1455 0.9470 5208592095 .... 1.1455 0.9470
5208118090 ... 1.1455 0.9470 5208594090 .... 1.1455 0.9470
5208124020 .... 1.1455 0.9470 5208596090 .... 1.1455 0.9470
5208124040 .... 1.1455 0.9470 5209110020 .... 1.1455 0.9470
5208124090 .... 1.1455 0.9470 5209110035 .... 1.1455 0.9470
5208126020 .... 1.1455 0.9470 5209110090 .... 1.1455 0.9470
5208126040 .... 1.1455 0.9470 5209120020 .... 1.1455 0.9470
5208126060 ... 1.1455 0.9470 5209120040 .... 1.1455 0.9470
5208126090 ... 1.1455 0.9470 5209190020 .... 1.1455 0.9470
5208128020 .... 1.1455 0.9470 5209190040 .... 1.1455 0.9470
5208128090 ... 1.1455 0.9470 5209190060 .... 1.1455 0.9470
5208130000 ... 1.1455 0.9470 5209190090 .... 1.1455 0.9470
5208192020 ... 1.1455 0.9470 5209210090 .... 1.1455 0.9470
5208192090 ... 1.1455 0.9470 5209220020 .... 1.1455 0.9470
5208194020 .... 1.1455 0.9470 5209220040 .... 1.1455 0.9470
5208194090 ... 1.1455 0.9470 5209290040 .... 1.1455 0.9470
5208196020 ... 1.1455 0.9470 5209290090 .... 1.1455 0.9470
5208196090 ... 1.1455 0.9470 5209313000 .... 1.1455 0.9470
5208224040 .... 1.1455 0.9470 5209316020 .... 1.1455 0.9470
5208224090 ... 1.1455 0.9470 5209316035 .... 1.1455 0.9470
5208226020 ... 1.1455 0.9470 5209316050 .... 1.1455 0.9470
5208226060 ... 1.1455 0.9470 5209316090 .... 1.1455 0.9470
5208228020 ... 1.1455 0.9470 5209320020 .... 1.1455 0.9470
5208230000 ... 1.1455 0.9470 5209320040 .... 1.1455 0.9470
5208292020 ... 1.1455 0.9470 5209390020 .... 1.1455 0.9470
5208292090 ... 1.1455 0.9470 5209390040 .... 1.1455 0.9470
5208294090 ... 1.1455 0.9470 5209390060 .... 1.1455 0.9470
5208296090 ... 1.1455 0.9470 5209390080 .... 1.1455 0.9470
5208298020 ... 1.1455 0.9470 5209390090 .... 1.1455 0.9470
5208312000 ... 1.1455 0.9470 5209413000 .... 1.1455 0.9470
5208321000 .... 1.1455 0.9470 5209416020 .... 1.1455 0.9470
5208323020 .... 1.1455 0.9470 5209416040 .... 1.1455 0.9470
5208323040 ... 1.1455 0.9470 5209420020 .... 1.0309 0.8522
5208323090 ... 1.1455 0.9470 5209420040 .... 1.0309 0.8522
5208324020 .... 1.1455 0.9470 5209430030 .... 1.1455 0.9470
5208324040 .... 1.1455 0.9470 5209430050 .... 1.1455 0.9470
5208325020 ... 1.1455 0.9470 5209490020 .... 1.1455 0.9470
5208330000 ... 1.1455 0.9470 5209490090 .... 1.1455 0.9470
5208392020 ... 1.1455 0.9470 5209516035 .... 1.1455 0.9470
5208392090 ... 1.1455 0.9470 5209516050 .... 1.1455 0.9470
5208394090 ... 1.1455 0.9470 5209520020 .... 1.1455 0.9470
5208396090 ... 1.1455 0.9470 5209590025 .... 1.1455 0.9470
5208398020 ... 1.1455 0.9470 5209590040 .... 1.1455 0.9470
5208412000 ... 1.1455 0.9470 5209590090 .... 1.1455 0.9470
5208416000 .... 1.1455 0.9470 5210114020 .... 0.6873 0.5682
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5210114040 .... 0.6873 0.5682 5702109020 .... 1.1 0.9094 6006430085 .... 0.1157 0.0956
5210116020 .... 0.6873 0.5682 5702312000 .... 0.0778 0.0643 6006440085 .... 0.1157 0.0956
5210116040 .... 0.6873 0.5682 5702411000 .... 0.0722 0.0597 6101200010 .... 1.0094 0.8345
5210116060 .... 0.6873 0.5682 5702412000 .... 0.0778 0.0643 6101200020 .... 1.0094 0.8345
5210118020 .... 0.6873 0.5682 5702421000 .... 0.0778 0.0643 6102200010 .... 1.0094 0.8345
5210120000 .... 0.6873 0.5682 5702913000 .... 0.0889 0.0735 6102200020 .... 1.0094 0.8345
5210192090 .... 0.6873 0.5682 5702991010 .... 1.1111 0.9185 6103421020 .... 0.8806 0.7280
5210214040 .... 0.6873 0.5682 5702991090 .... 1.1111 0.9185 6103421040 .... 0.8806 0.7280
5210216020 .... 0.6873 0.5682 5703900000 .... 0.4489 0.3711 6103421050 .... 0.8806 0.7280
5210216060 .... 0.6873 0.5682 5801210000 .... 1.1455 0.9470 6103421070 .... 0.8806 0.7280
5210218020 .... 0.6873 0.5682 5801230000 .... 1.1455 0.9470 6103431520 .... 0.2516 0.2080
5210314020 .... 0.6873 0.5682 5801250010 .... 1.1455 0.9470 6103431540 .... 0.2516 0.2080
5210314040 .... 0.6873 0.5682 5801250020 .... 1.1455 0.9470 6103431550 .... 0.2516 0.2080
5210316020 .... 0.6873 0.5682 5801260020 .... 1.1455 0.9470 6103431570 .... 0.2516 0.2080
5210318020 .... 0.6873 0.5682 5802190000 .... 1.1455 0.9470 6104220040 .... 0.9002 0.7442
5210414000 .... 0.6873 0.5682 5802300030 .... 0.5727 0.4735 6104220060 .... 0.9002 0.7442
5210416000 .... 0.6873 0.5682 5804291000 .... 1.1455 0.9470 6104320000 .... 0.9207 0.7611
5210418000 .... 0.6873 0.5682 5806200010 .... 0.3534 0.2922 6104420010 .... 0.9002 0.7442
5210498090 .... 0.6873 0.5682 5806200090 .... 0.3534 0.2922 6104420020 .... 0.9002 0.7442
5210514040 .... 0.6873 0.5682 5806310000 .... 1.1455 0.9470 6104520010 .... 0.9312 0.7698
5210516020 .... 0.6873 0.5682 5806400000 .... 0.4296 0.3552 6104520020 .... 0.9312 0.7698
5210516040 .... 0.6873 0.5682 5808107000 .... 0.5727 0.4735 6104622006 .... 0.8806 0.7280
5210516060 .... 0.6873 0.5682 5808900010 .... 0.5727 0.4735 6104622011 .... 0.8806 0.7280
5211110090 .... 0.6873 0.5682 5811002000 .... 1.1455 0.9470 6104622016 .... 0.8806 0.7280
5211120020 .... 0.6873 0.5682 6001106000 .... 1.1455 0.9470 6104622021 .... 0.8806 0.7280
5211190020 .... 0.6873 0.5682 6001210000 .... 0.8591 0.7102 6104622026 .... 0.8806 0.7280
5211190060 .... 0.6873 0.5682 6001220000 .... 0.2864 0.2368 6104622028 .... 0.8806 0.7280
5211210025 .... 0.6873 0.5682 6001910010 .... 0.8591 0.7102 6104622030 .... 0.8806 0.7280
5211210035 .... 0.4165 0.3443 6001910020 .... 0.8591 0.7102 6104622060 .... 0.8806 0.7280
5211210050 .... 0.6873 0.5682 6001920020 .... 0.2864 0.2368 6104632006 .... 0.3774 0.3120
5211290090 .... 0.6873 0.5682 6001920030 .... 0.2864 0.2368 6104632011 .... 0.3774 0.3120
5211320020 .... 0.6873 0.5682 6001920040 .... 0.2864 0.2368 6104632026 .... 0.3774 0.3120
5211390040 .... 0.6873 0.5682 6003203000 .... 0.8681 0.7177 6104632028 .... 0.3774 0.3120
5211390060 .... 0.6873 0.5682 6003306000 .... 0.2894 0.2392 6104632030 .... 0.3774 0.3120
5211490020 .... 0.6873 0.5682 6003406000 .... 0.2894 0.2392 6104632060 .... 0.3774 0.3120
5211490090 .... 0.6873 0.5682 6005210000 .... 0.8681 0.7177 6104692030 .... 0.3858 0.3189
5211590025 .... 0.6873 0.5682 6005220000 .... 0.8681 0.7177 6105100010 .... 0.985 0.8143
5212146090 .... 0.9164 0.7576 6005230000 .... 0.8681 0.7177 6105100020 .... 0.985 0.8143
5212156020 .... 0.9164 0.7576 6005240000 .... 0.8681 0.7177 6105100030 .... 0.985 0.8143
5212216090 .... 0.9164 0.7576 6005310010 .... 0.2894 0.2392 6105202010 .... 0.3078 0.2545
5509530030 ... 0.5556 0.4593 6005320010 .... 0.2894 0.2392 6105202030 .... 0.3078 0.2545
5509530060 .... 0.5556 0.4593 6005330010 .... 0.2894 0.2392 6106100010 .... 0.985 0.8143
5513110020 .... 0.4009 0.3314 6005340010 .... 0.2894 0.2392 6106100020 .... 0.985 0.8143
5513110040 .... 0.4009 0.3314 6005410010 .... 0.2894 0.2392 6106100030 .... 0.985 0.8143
5513110060 .... 0.4009 0.3314 6005420010 .... 0.2894 0.2392 6106202010 .... 0.3078 0.2545
5513110090 .... 0.4009 0.3314 6005430010 .... 0.2894 0.2392 6106202030 .... 0.3078 0.2545
5513120000 .... 0.4009 0.3314 6005440010 .... 0.2894 0.2392 6107110010 .... 1.1322 0.9360
5513130020 .... 0.4009 0.3314 6005310080 .... 0.2894 0.2392 6107110020 .... 1.1322 0.9360
5513210020 .... 0.4009 0.3314 6005320080 .... 0.2894 0.2392 6107120010 .... 0.5032 0.4160
5513310000 .... 0.4009 0.3314 6005330080 .... 0.2894 0.2392 6107210010 .... 0.8806 0.7280
5514120020 .... 0.4009 0.3314 6005340080 .... 0.2894 0.2392 6107220015 .... 0.3774 0.3120
5516420060 .... 0.4009 0.3314 6005410080 .... 0.2894 0.2392 6107220025 .... 0.3774 0.3120
5516910060 .... 0.4009 0.3314 6005420080 .... 0.2894 0.2392 6107910040 .... 1.2581 1.0401
5516930090 .... 0.4009 0.3314 6005430080 .... 0.2894 0.2392 6108210010 .... 1.2445 1.0288
5601210010 .... 1.1455 0.9470 6005440080 .... 0.2894 0.2392 6108210020 .... 1.2445 1.0288
5601210090 .... 1.1455 0.9470 6006211000 .... 1.1574 0.9568 6108310010 .... 1.1201 0.9260
5601300000 .... 1.1455 0.9470 6006221000 .... 1.1574 0.9568 6108310020 .... 1.1201 0.9260
5602109090 .... 0.5727 0.4735 6006231000 .... 1.1574 0.9568 6108320010 .... 0.2489 0.2058
5602290000 .... 1.1455 0.9470 6006241000 .... 1.1574 0.9568 6108320015 .... 0.2489 0.2058
5602906000 .... 0.526 0.4348 6006310040 .... 0.1157 0.0956 6108320025 .... 0.2489 0.2058
5604900000 .... 0.5556 0.4593 6006320040 .... 0.1157 0.0956 6108910005 .... 1.2445 1.0288
5607909000 .... 0.8889 0.7349 6006330040 .... 0.1157 0.0956 6108910015 .... 1.2445 1.0288
5608901000 .... 1.1111 0.9185 6006340040 .... 0.1157 0.0956 6108910025 .... 1.2445 1.0288
5608902300 .... 1.1111 0.9185 6006310080 .... 0.1157 0.0956 6108910030 .... 1.2445 1.0288
5609001000 .... 1.1111 0.9185 6006320080 .... 0.1157 0.0956 6108920030 .... 0.2489 0.2058
5609004000 .... 0.5556 0.4593 6006330080 .... 0.1157 0.0956 6109100005 .... 0.9956 0.8231
5701104000 .... 0.0556 0.0460 6006340080 .... 0.1157 0.0956 6109100007 .... 0.9956 0.8231
5701109000 .... 0.1111 0.0918 6006410085 .... 0.1157 0.0956 6109100009 .... 0.9956 0.8231
5701901010 .... 1.0444 0.8634 6006420085 .... 0.1157 0.0956 6109100012 .... 0.9956 0.8231
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6109100014 .... 0.9956 0.8231 6116926440 .... 1.0965 0.9065 6204223030 .... 1.0413 0.8608
6109100018 .... 0.9956 0.8231 6116928800 .... 1.0965 0.9065 6204223040 .... 1.0413 0.8608
6109100023 .... 0.9956 0.8231 6117809510 .... 0.9747 0.8058 6204223050 .... 1.0413 0.8608
6109100027 .... 0.9956 0.8231 6117809540 .... 0.3655 0.3022 6204223060 .... 1.0413 0.8608
6109100037 .... 0.9956 0.8231 6201121000 .... 0.948 0.7837 6204223065 .... 1.0413 0.8608
6109100040 .... 0.9956 0.8231 6201122010 .... 0.8953 0.7401 6204292040 .... 0.3254 0.2690
6109100045 ... 0.9956 0.8231 6201122050 .... 0.6847 0.5660 6204322010 .... 1.2366 1.0223
6109100060 .... 0.9956 0.8231 6201122060 .... 0.6847 0.5660 6204322030 .... 1.0413 0.8608
6109100065 .... 0.9956 0.8231 6201134030 .... 0.2633 0.2177 6204322040 .... 1.0413 0.8608
6109100070 .... 0.9956 0.8231 6201921000 .... 0.9267 0.7661 6204423010 .... 1.2728 1.0522
6109901007 .... 0.3111 0.2572 6201921500 .... 1.1583 0.9576 6204423030 .... 0.9546 0.7892
61099010009 .... 0.3111 0.2572 6201922010 .... 1.0296 0.8512 6204423040 .... 0.9546 0.7892
6109901049 .... 0.3111 0.2572 6201922021 .... 1.2871 1.0640 6204423050 .... 0.9546 0.7892
6109901050 .... 0.3111 0.2572 6201922031 .... 1.2871 1.0640 6204423060 .... 0.9546 0.7892
6109901060 .... 0.3111 0.2572 6201922041 .... 1.2871 1.0640 6204522010 .... 1.2654 1.0461
6109901065 .... 0.3111 0.2572 6201922051 .... 1.0296 0.8512 6204522030 .... 1.2654 1.0461
6109901090 .... 0.3111 0.2572 6201922061 .... 1.0296 0.8512 6204522040 .... 1.2654 1.0461
6110202005 .... 1.1837 0.9786 6201931000 .... 0.3089 0.2554 6204522070 .... 1.0656 0.8809
6110202010 .... 1.1837 0.9786 6201933511 .... 0.2574 0.2128 6204522080 .... 1.0656 0.8809
6110202015 .... 1.1837 0.9786 6201933521 .... 0.2574 0.2128 6204533010 .... 0.2664 0.2202
6110202020 .... 1.1837 0.9786 6201999060 .... 0.2574 0.2128 6204594060 .... 0.2664 0.2202
6110202025 .... 1.1837 0.9786 6202121000 .... 0.9372 0.7748 6204622010 .... 0.9961 0.8235
6110202030 .... 1.1837 0.9786 6202122010 .... 1.1064 0.9147 6204622025 .... 0.9961 0.8235
6110202035 .... 1.1837 0.9786 6202122025 .... 1.3017 1.0761 6204622050 .... 0.9961 0.8235
6110202040 .... 1.1574 0.9568 6202122050 .... 0.8461 0.6995 6204624005 .... 1.2451 1.0293
6110202045 ... 1.1574 0.9568 6202122060 .... 0.8461 0.6995 6204624010 .... 1.2451 1.0293
6110202065 ... 1.1574 0.9568 6202134005 .... 0.2664 0.2202 6204624020 .... 0.9961 0.8235
6110202075 .... 1.1574 0.9568 6202134020 .... 0.333 0.2753 6204624025 .... 1.2451 1.0293
6110909022 .... 0.263 0.2174 6202921000 .... 1.0413 0.8608 6204624030 .... 1.2451 1.0293
6110909024 .... 0.263 0.2174 6202921500 .... 1.0413 0.8608 6204624035 .... 1.2451 1.0293
6110909030 .... 0.3946 0.3262 6202922026 .... 1.3017 1.0761 6204624040 .... 1.2451 1.0293
6110909040 .... 0.263 0.2174 6202922061 .... 1.0413 0.8608 6204624045 .... 0.9961 0.8235
6110909042 .... 0.263 0.2174 6202922071 .... 1.0413 0.8608 6204624050 .... 0.9961 0.8235
6111201000 .... 1.2581 1.0401 6202931000 .... 0.3124 0.2583 6204624055 .... 0.9854 0.8146
6111202000 .... 1.2581 1.0401 6202935011 .... 0.2603 0.2152 6204624060 .... 0.9854 0.8146
6111203000 .... 1.0064 0.8320 6202935021 .... 0.2603 0.2152 6204624065 .... 0.9854 0.8146
6111205000 .... 1.0064 0.8320 6203122010 .... 0.1302 0.1076 6204633510 .... 0.2546 0.2105
6111206010 .... 1.0064 0.8320 6203221000 .... 1.3017 1.0761 6204633530 .... 0.2546 0.2105
6111206020 .... 1.0064 0.8320 6203322010 .... 1.2366 1.0223 6204633532 .... 0.2437 0.2015
6111206030 .... 1.0064 0.8320 6203322040 .... 1.2366 1.0223 6204633540 .... 0.2437 0.2015
6111206040 .... 1.0064 0.8320 6203332010 .... 0.1302 0.1076 6204692510 .... 0.249 0.2058
6111305020 .... 0.2516 0.2080 6203392010 .... 1.1715 0.9685 6204692540 .... 0.2437 0.2015
6111305040 .... 0.2516 0.2080 6203399060 .... 0.2603 0.2152 6204699044 .... 0.249 0.2058
6112110050 .... 0.7548 0.6240 6203422010 .... 0.9961 0.8235 6204699046 .... 0.249 0.2058
6112120010 .... 0.2516 0.2080 6203422025 .... 0.9961 0.8235 6204699050 .... 0.249 0.2058
6112120030 .... 0.2516 0.2080 6203422050 .... 0.9961 0.8235 6205202015 .... 0.9961 0.8235
6112120040 .... 0.2516 0.2080 6203422090 .... 0.9961 0.8235 6205202020 .... 0.9961 0.8235
6112120050 .... 0.2516 0.2080 6203424005 .... 1.2451 1.0293 6205202025 .... 0.9961 0.8235
6112120060 .... 0.2516 0.2080 6203424010 .... 1.2451 1.0293 6205202030 .... 0.9961 0.8235
6112390010 .... 1.1322 0.9360 6203424015 .... 0.9961 0.8235 6205202035 .... 1.1206 0.9264
6112490010 .... 0.9435 0.7800 6203424020 .... 1.2451 1.0293 6205202046 .... 0.9961 0.8235
6114200005 .... 0.9002 0.7442 6203424025 .... 1.2451 1.0293 6205202050 .... 0.9961 0.8235
6114200010 .... 0.9002 0.7442 6203424030 .... 1.2451 1.0293 6205202060 .... 0.9961 0.8235
6114200015 .... 0.9002 0.7442 6203424035 .... 1.2451 1.0293 6205202065 .... 0.9961 0.8235
6114200020 .... 1.286 1.0631 6203424040 .... 0.9961 0.8235 6205202070 .... 0.9961 0.8235
6114200040 .... 0.9002 0.7442 6203424045 .... 0.9961 0.8235 6205202075 .... 0.9961 0.8235
6114200046 .... 0.9002 0.7442 6203424050 .... 0.9238 0.7637 6205302010 .... 0.3113 0.2574
6114200052 .... 0.9002 0.7442 6203424055 .... 0.9238 0.7637 6205302030 .... 0.3113 0.2574
6114200060 .... 0.9002 0.7442 6203424060 .... 0.9238 0.7637 6205302040 .... 0.3113 0.2574
6114301010 .... 0.2572 0.2126 6203431500 .... 0.1245 0.1029 6205302050 .... 0.3113 0.2574
6114301020 .... 0.2572 0.2126 6203434010 .... 0.1232 0.1018 6505302070 .... 0.3113 0.2574
6114303030 .... 0.2572 0.2126 6203434020 .... 0.1232 0.1018 6205302080 .... 0.3113 0.2574
6115198010 .... 1.0417 0.8612 6203434030 .... 0.1232 0.1018 6206100040 .... 0.1245 0.1029
6115929000 .... 1.0417 0.8612 6203434040 .... 0.1232 0.1018 6206303010 .... 0.9961 0.8235
6115936020 .... 0.2315 0.1914 6203498045 .... 0.249 0.2058 6206303020 .... 0.9961 0.8235
6116101300 .... 0.3655 0.3022 6204132010 .... 0.1302 0.1076 6206303030 .... 0.9961 0.8235
6116101720 .... 0.8528 0.7050 6204192000 .... 0.1302 0.1076 6206303040 .... 0.9961 0.8235
6116926420 .... 1.0965 0.9065 6204198090 .... 0.2603 0.2152 6206303050 .... 0.9961 0.8235
6116926430 .... 1.2183 1.0072 6204221000 .... 1.3017 1.0761 6206303060 .... 0.9961 0.8235
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6206403010 .... 0.3113 0.2574
6206403030 .... 0.3113 0.2574
6206900040 .... 0.249 0.2058
6207110000 .... 1.0852 0.8971
6207199010 .... 0.3617 0.2990
6207210030 .... 1.1085 0.9164
6207220000 .... 0.3695 0.3055
6207911000 .... 1.1455 0.9470
6207913010 .... 1.1455 0.9470
6207913020 .... 1.1455 0.9470
6208210010 .... 1.0583 0.8749
6208210020 .... 1.0583 0.8749
6208220000 .... 0.1245 0.1029
6208911010 .... 1.1455 0.9470
6208911020 .... 1.1455 0.9470
6208913010 .... 1.1455 0.9470
6209201000 .... 1.1577 0.9571
6209203000 .... 0.9749 0.8059
6209205030 .... 0.9749 0.8059
6209205035 ... 0.9749 0.8059
6209205040 ... 1.2186 1.0074
6209205045 ... 0.9749 0.8059
6209205050 .... 0.9749 0.8059
6209303020 .... 0.2463 0.2036
6209303040 ... 0.2463 0.2036
6210109010 .... 0.2291 0.1894
6210403000 .... 0.0391 0.0323
6210405020 .... 0.4556 0.3766
6211111010 .... 0.1273 0.1052
6211111020 .... 0.1273 0.1052
6211118010 .... 1.1455 0.9470
6211118020 .... 1.1455 0.9470
6211320007 .... 0.8461 0.6995
6211320010 .... 1.0413 0.8608
6211320015 ... 1.0413 0.8608
6211320030 .... 0.9763 0.8071
6211320060 .... 0.9763 0.8071
6211320070 .... 0.9763 0.8071
6211330010 .... 0.3254 0.2690
6211330030 .... 0.3905 0.3228
6211330035 ... 0.3905 0.3228
6211330040 .... 0.3905 0.3228
6211420010 .... 1.0413 0.8608
6211420020 .... 1.0413 0.8608
6211420025 .... 1.1715 0.9685
6211420060 .... 1.0413 0.8608
6211420070 .... 1.1715 0.9685
6211430010 .... 0.2603 0.2152
6211430030 .... 0.2603 0.2152
6211430040 .... 0.2603 0.2152
6211430050 .... 0.2603 0.2152
6211430060 .... 0.2603 0.2152
6211430066 .... 0.2603 0.2152
6212105020 .... 0.2412 0.1994
6212109010 .... 0.9646 0.7974
6212109020 .... 0.2412 0.1994
6212200020 .... 0.3014 0.2492
6212900030 .... 0.1929 0.1595
6213201000 .... 1.1809 0.9763
6213202000 .... 1.0628 0.8786
6213901000 .... 0.4724 0.3905
6214900010 .... 0.9043 0.7476
6216000800 .... 0.2351 0.1944
6216001720 .... 0.6752 0.5582
6216003800 .... 1.2058 0.9968
6216004100 .... 1.2058 0.9968
6217109510 .... 1.0182 0.8417
6217109530 .... 0.2546 0.2105
6301300010 .... 0.8766 0.7247
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6301300020 .... 0.8766 0.7247
6302100005 .... 1.1689 0.9663
6302100008 .... 1.1689 0.9663
6302100015 .... 1.1689 0.9663
6302215010 .... 0.8182 0.6764
6302215020 .... 0.8182 0.6764
6302217010 .... 1.1689 0.9663
6302217020 .... 1.1689 0.9663
6302217050 .... 1.1689 0.9663
6302219010 .... 0.8182 0.6764
6302219020 .... 0.8182 0.6764
6302219050 .... 0.8182 0.6764
6302222010 .... 0.4091 0.3382
6302222020 .... 0.4091 0.3382
6302313010 .... 0.8182 0.6764
6302313050 .... 1.1689 0.9663
6302315050 .... 0.8182 0.6764
6302317010 .... 1.1689 0.9663
6302317020 .... 1.1689 0.9663
6302317040 .... 1.1689 0.9663
6302317050 .... 1.1689 0.9663
6302319010 .... 0.8182 0.6764
6302319040 .... 0.8182 0.6764
6302319050 .... 0.8182 0.6764
6302322020 .... 0.4091 0.3382
6302322040 .... 0.4091 0.3382
6302402010 .... 0.9935 0.8213
6302511000 .... 0.5844 0.4831
6302512000 .... 0.8766 0.7247
6302513000 .... 0.5844 0.4831
6302514000 .... 0.8182 0.6764
6302600010 .... 1.1689 0.9663
6302600020 .... 1.052 0.8697
6302600030 .... 1.052 0.8697
6302910005 .... 1.052 0.8697
6302910015 .... 1.1689 0.9663
6302910025 .... 1.052 0.8697
6302910035 .... 1.052 0.8697
6302910045 .... 1.052 0.8697
6302910050 .... 1.052 0.8697
6302910060 .... 1.052 0.8697
6303110000 .... 0.9448 0.7811
6303910010 .... 0.6429 0.5315
6303910020 .... 0.6429 0.5315
6304111000 .... 1.0629 0.8787
6304190500 .... 1.052 0.8697
6304191000 .... 1.1689 0.9663
6304191500 .... 0.4091 0.3382
6304192000 .... 0.4091 0.3382
6304910020 .... 0.9351 0.7730
6304920000 .... 0.9351 0.7730
6505901540 .... 0.181 0.1496
6505902060 .... 0.9935 0.8213
6505902545 ... 0.5844 0.4831
* * * * *

Dated: May 16, 2003.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 03—12802 Filed 5—21-03; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 20

RIN 3150-AHO07

Radiation Exposure Reports: Labeling
Personal Information, Confirmation of
Effective Date

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule: Confirmation
of effective date.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is confirming the
effective date of June 9, 2003, for the
direct final rule that was published in
the Federal Register on March 25, 2003
(68 FR 14307). This direct final rule
amended the NRC’s regulations on
written event reports submitted to the
NRC that contain personal information.

DATES: The effective date of June 9,
2003, is confirmed for this direct final
rule.

ADDRESSES: Documents related to this
rulemaking, including comments
received, may be examined at the NRC
Public Document Room, Room O-1F23,
11555 Rockville Pike, Rockville, MD.
These same documents may also be
viewed and downloaded electronically
via the rulemaking Web site (http://
ruleforum.lInl.gov). For information
about the interactive rulemaking Web
site, contact Ms. Carol Gallagher at (301)
415-5905; e-mail CAG@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Merri Horn, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 4158126 (e-
mail: mlhi@nrc.gov.).

SUPPLEMENTARY INFORMATION: On March
25, 2003 (68 FR 14307), the NRC
published in the Federal Register a
direct final rule amending its
regulations in 10 CFR part 20 requiring
licensees to clearly label any section of
the written event report containing
personal information “Privacy Act
Information: Not for Public Disclosure.”
In the direct final rule, NRC stated that
if no significant adverse comments were
received, the direct final rule would
become final on June 9, 2003. The NRC
did not receive any comments that
warranted withdrawal of the direct final
rule. Therefore, this rule will become
effective as scheduled.

Dated at Rockville, Maryland, this 16th day
of May, 2003.
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For the Nuclear Regulatory Commission.
Michael T. Lesar,

Chief, Rules and Directives Branch, Division
of Administrative Services, Office of
Administration.

[FR Doc. 03—12847 Filed 5—-21-03; 8:45 am)]
BILLING CODE 7590-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 573

[Docket No. 02F-0327]

Food Additive Permitted in Feed and
Drinking Water of Animals; Feed-Grade
Biuret

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for food additives to provide
for the safe use of feed-grade biuret in
lactating dairy cattle feed. This action is
in response to a food additive petition
filed by ADM Alliance Nutrition, Inc.

DATES: This rule is effective May 22,
2003; written objections and request for
hearing should be submitted by July 23,
2003.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Sharon Benz, Center for Veterinary
Medicine (HFV-228), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—6656.

SUPPLEMENTARY INFORMATION:
I. Background

In a notice published in the Federal
Register of August 28, 2002 (67 FR
55269), FDA announced that a food
additive petition (FAP 2248) had been
filed by ADM Alliance Nutrition, Inc.,
1000 North 30th St., P.O. Box C1.,
Quincy, IL 62305-7100. The petition
proposed to amend the food additive
regulations in Part 573 Food Additives
Permitted in Feed and Drinking Water of
Animals (21 CFR part 573) to provide
for the use of feed grade biuret in the
diets of lactating dairy cows. The notice
of filing provided for a 75-day comment
period on the petitioner’s environmental
information. No substantive comments
have been received.

I1. Conclusion

FDA has evaluated data submitted by
the sponsor of the petition and
concludes that the data establish the
safety and functionality of feed-grade
biuret for use as proposed.

III. Public Disclosure

In accordance with §571.1(h) (21 CFR
571.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Veterinary
Medicine by appointment with the
information contact person listed above.
As provided in §571.1(h), the agency
will delete from the documents any
materials that are not available for
public disclosure before making the
documents available for inspection.

IV. Environmental Impact

The agency has determined under 21
CFR 25.32(r) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

V. Objections and Hearing Requests

Any person who will be adversely
affected by this regulation may at any
time on or before July 23, 2003, file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 573

Animal feeds, Food additives.
» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 573 is amended as follows:

PART 573—FOOD ADDITIVES
PERMITTED IN FEED AND DRINKING
WATER OF ANIMALS

= 1. The authority citation for 21 CFR
part 573 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348.

§573.220 Feed-grade biuret.
= 2. Section 573.220 Feed-grade biuret is
amended by removing paragraph
(c)(2)(iii).

Dated: May 14, 2003.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 03-12785 Filed 5-21-03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 207
RIN 0790-AH02

Implementation of Section 740 of the
Wendell H. Ford Aviation Investment
and Reform Act for the 21st Century as
Amended by Section 1051 of the
National Defense Authorization Act for
Fiscal Year 2003

AGENCY: Department of Defense.
ACTION: Interim final rule.

SUMMARY: This rule prescribes
regulations to implement Section 740 of
the Wendell H. Ford Aviation
Investment and Reform Act for the 21st
Century as amended by Section 1051 of
the National Defense Authorization Act
for Fiscal Year 2003. The regulations
will establish procedures for the sale of
excess Department of Defense aircraft to
persons or entities that provide oil spill
response services (including the
application of oil dispersants by air)
pursuant to an oil spill response plan
that has been approved by the Secretary
of the Department in which the Coast
Guard is operating.

DATES: Effective May 22, 2003 until
September 30, 2006. Comments are
requested by July 21, 2003.

ADDRESSES: Forward comments to the
Assistant Deputy Under Secretary of
Defense (Supply Chain Integration),
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3500 Defense Pentagon, Room 3B730,
Washington, DC 20301-3500.

FOR FURTHER INFORMATION CONTACT:
Debra Bennett (703) 692—6031.
SUPPLEMENTARY INFORMATION:

I. Background

Section 740 of the Wendell H. Ford
Aviation Investment and Reform Act for
the 21st Century (Public Law 016-181,
114 Stat. 173) states that,
notwithstanding section 202 of the
Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 483) and
subject to subsections (b) and (c), the
Secretary of Defense may sell, during
the period beginning on the date of
enactment of this Act and ending
September 30, 2002, certain aircraft and
aircraft parts to a person or entity that
provides oil spill response services
(including the application of oil
dispersants by air) pursuant to an oil
spill response plan that has been
approved by the Secretary of the
Department in which the Coast Guard is
operating. Section 740 states that, as
soon as practicable after the date of
enactment of the Act, the Secretary of
Defense, in consultation with the
Secretary of Transportation and the
Administrator of General Services, shall
prescribe regulations relating to the sale
of aircraft and aircraft parts under this
section. Section 1051 of the National
Defense Authorization Act for Fiscal
Year 2003 (Pub. L. 107-314, 116 Stat.
2648) provides for a four-year extension
to this authority. This interim final rule
prescribes such regulations.

II. Administrative Requirements

A. Executive Order 12866

It has been determined that 32 CFR
207 is not a significant regulatory
action. The rule does not (1) have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs, or the rights and obligations
of the recipients thereof; or (4) raise
novel legal or policy issues arising out
of legal mandates, the President
priorities, or the principles set forth in
this Executive Order.

B. Unfunded Mandates Reform Act

It has been certified that 32 CFR part
207 does not contain a Federal Mandate

that my result in the expenditure by
State, local, and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

C. Regulatory Flexibility Act

It has been determined that this rule
is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
This rule applies only to the sale of
certain aircraft and aircraft parts to
those entities that provide oil spill
response services. The U.S. Department
of Transportation provides the list of
eligible entities that may bid on aircraft
and aircraft parts.

D. Paperwork Reduction Act

It has been certified that 32 CFR part
207 does not impose any reporting or
record-keeping requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 44).

E. Executive Order 13132

It has been certified that 32 CFR part
207 does not have federalism
implications, as set forth in Executive
Order 13132.

List of Subjects in 32 CFR Part 207

Aircraft, Oil spill, Oil dispersant.

» Accordingly, 32 CFR Part 207 is added
to read as follows:

PART 207—IMPLEMENTATION OF
SECTION 740 OF THE WENDELL H.
FORD AVIATION INVESTMENT AND
REFORM ACT FOR THE 21ST
CENTURY AS AMENDED BY SECTION
1051 OF THE NATIONAL DEFENSE
AUTHORIZATION ACT FOR FISCAL
YEAR 2003

Sec.

207.1
207.2
207.3
207.4
207.5
207.6
207.7
207.8

Authority: Section 740 of Public Law 106—
181, 114 STAT. 173 as amended by Section
1051 of Public Law 107-314, 116 STAT.
2648.

Background and purpose.
Applicability.
Restrictions.
Qualifications.

Sale procedures.

Reporting requirements.
Expiration.

§207.1 Background and purpose.
Section 740 of the Wendell H. Ford
Aviation Investment and Reform Act for

the 21st Century, as amended, allows
the Department of Defense (DoD),
during the period 4 April 2000 through
30 September 2006, to sell aircraft and
aircraft parts to a person or entity that
provides oil spill response services

Reutilization and transfer procedures.

(including the application of oil
dispersants by air). This part
implements that section.

§207.2 Applicability.

The sections in this part apply to the
sale of aircraft and aircraft parts
determined to be DoD excess under the
definition of the Federal Property
Management Regulations (FPMR) or the
Federal Management Regulation (FMR),
and listed in Attachment 1 of Chapter 4
of DoD 4160.21-M (August 1997) * as
Category A aircraft authorized for
commercial use, to contractors
providing oil spill response services.

§207.3 Restrictions.

(a) Aircraft and aircraft parts sold
under the Act shall be used primarily
for oil spill spotting, observation, and
dispersant delivery, and may not have a
secondary purpose that interferes with
oil spill response efforts under an oil
spill response plan. Use for a secondary
purpose requires the prior written
approval of the Secretary of Defense and
the Secretary of Transportation, and a
certificate from the Federal Aviation
Administration, to be obtained in
advance, for the proposed secondary
use.

(b) Aircraft may not be flown outside
of or removed from the U.S. except for
the purpose of fulfilling an international
agreement to assist in oil spill
dispersing efforts, for immediate
response efforts for an oil spill outside
United States waters that has the
potential to threaten United States
waters, or for purposes that are jointly
approved by the Secretary of Defense
and the Secretary of Transportation.

(c) The DoD sale of aircraft and
aircraft parts sold under the Act shall
not extend past the time limits of the
Act.

§207.4 Qualifications.

The Secretary of Transportation must
certify in writing to the Secretary of
Defense prior to sale that the person or
entity is capable of meeting the terms
and conditions of a contract to perform
oil spill response services by air, and
that the overall system to be employed
by the person or entity for the delivery
and application of oil spill dispersants
has been sufficiently tested to ensure
that the person or entity is capable of
participating in an oil spill response
plan that has been approved by the
Secretary of the Department in which
the Coast Guard is operating.

(a) Prior to sales offerings of aircraft
or aircraft parts, the U.S. Department of
Transportation (DoT) must provide to

1Copies may be obtained via Internet at http://
www.dla.mil/dlaps/dod/41602Ilm/guide.asp.
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the Defense Reutilization and Marketing
Service (DRMS), in writing, a list or
persons or entities eligible to bid under
this Act, including expiration date of
each DOT contract, and locations
covered by the DOT contract.

(b) This requirement may not be
delegated to the U.S. Coast Guard
(USCG).

§207.5 Sale procedures.

Sale of aircraft and aircraft parts must
be in accordance with the provisions of
Chapter 4 of DoD 4160.21-M (August
1997), paragraph B 2, and with other
pertinent parts of this manual, with the
following changes and additions:

(a) Sales shall be limited to the
aircraft types listed in Attachment 1 of
Chapter 4 of DoD 4160.21-M (August
1997), and parts thereto.

(b) Sales shall be made at fair market
value (FMV), as determined by the
Secretary of Defense and, to the extent
practicable, on a competitive basis.

(1) DRMS must conduct sales utilizing
FMVs that are either provided by the
Military Services on the Disposal Turn-
In Documents (DTIDs) or based on
DRMS’s professional expertise and
knowledge of the market. Advice
regarding FMV shall be provided to
DRMS by DOT, as appropriate.

(2) If the high bid for a sale item does
not equal or exceed the FMV, DRMS is
vested with the discretion to reject all
bids and reoffer the item:

(i) As excess property on another oil
spill sale, if there is indication that
reoffer may be successful; or,

(ii) As surplus property if, after
reporting the aircraft to the General
Services Administration (GSA) for
utilization and donation screening,
there are no Federal or State Agency
requirements as determined by GSA.

(3) Disposition of proceeds from sale
of aircraft under the Act, net of DRMS’s
expenses, will be to the general fund of
the United States Treasury as
miscellaneous receipts.

(c) Purchasers shall certify that
aircraft and aircraft parts will be used
only in accordance with conditions
stated in § 207.3.

(1) Sales solicitations will require
bidders to submit end-use certificates
with their bids, stating the intended use
and proposed areas of operation.

(2) The completed end-use certificates
shall be used in the bid evaluation
process.

(d) Sales contracts shall include terms
and conditions for verifying and
enforcing the use of the aircraft and
aircraft parts in accordance with
provisions of the guidance.

(1) The DRMS Sales Contracting
Officer (SCO) is responsible for

verifying and enforcing the use of
aircraft and aircraft parts in accordance
with the terms and conditions of the
sales contract.

(i) Sales contracts include provisions
for on-site visits to the purchaser’s
place(s) of business and/or worksite(s).

(ii) Sales contracts require the
purchaser to make available to the SCO,
upon his or her request, all records
concerning the use of aircraft and
aircraft parts.

(2) DOT shall nominate in writing,
and the SCO shall appoint, qualified
Government employees (not contract
employees) to serve as Contracting
Officer’s Representatives (CORs) for the
purpose of conducting on-site
verification and enforcement of the use
of aircraft and aircraft parts for those
purposes permitted by the sales
contract.

(i) COR appointments must be in
writing and must state the COR’s duties,
the limitations of the appointment, and
the reporting requirements.

(i1) DOT bears all COR costs.

(iii) The SCO may reject any COR
nominee for cause, or terminate any
COR appointment for cause.

(3) Sales contracts require purchasers
to comply with the Federal Aviation
Agency (FAA) requirements in Chapter
4 of DoD 4160.21-M (August 1997),
paragraphs B 2 b (4) (d) 2 through B 2
b (4) (d) 5.

(4) Sales contracts require purchasers
to comply with the Flight Safety Critical
Aircraft Parts regime in Chapter 4 of
DoD 4160.21-M (August 1997),
paragraph B 26 c and d, and in
Attachment 3 to Chapter 4 of DoD
4160.21-M (August 1997).

(5) Sales contracts require purchasers
to obtain the prior written consent of the
SCO for resale of aircraft or aircraft parts
purchased from DRMS under this Act.
Resales are only permitted to other
entities that, at time of resale, meet the
qualifications required of initial
purchasers. The SCO must seek, and
DOT must provide, written assurance as
to the acceptability of a prospective
repurchaser before approving resale.
Resales will normally be approved for
oil spill response contractors that have
completed their contracts, or that have
had their contracts terminated, or that
can provide other valid reasons for
seeking resale that are acceptable to the
SCO.

(i) If it is determined by the SCO that
there is no interest in the aircraft or
aircraft parts being offered for resale
among entities deemed qualified
repurchasers by DOT, the SCO may
permit resale to entities outside the oil
spill response industry.

(ii) When an aircraft or aircraft parts
are determined to be uneconomically
repairable and suitable only for
cannibalization and/or scrapping, the
purchaser shall advise the SCO in
writing and provide evidence in the
form of a technical inspection document
from a qualified FAA airframe and
powerplant mechanic, or equivalent.

(iii) The policy outlined in paragraph
(d)(5) of this section also applies to
resales by repurchasers, and to all other
manner of proposed title transfer
(including, but not limited to, exchanges
and barters).

(iv) Sales of aircraft and aircraft parts
under the Act are intended for
principals only. Sales offerings will
caution prospective purchasers not to
buy with the expectation of acting as
brokers, dealers, agents, or middlemen
for other interested parties.

(6) The failure of a purchaser to
comply with the sales contract terms
and conditions may be cause for
suspension and/or debarment, in
addition to other administrative,
contractual, civil, and criminal
(including, but not limited to, 18 U.S.C.
1001) remedies which may be available
to the Department of Defense.

(7) Aircraft parts will be made
available as follows:

(i) DRMS may, based on availability
and demand, offer for sale under the Act
whole unflyable aircraft, aircraft
carcasses for cannibalization, or aircraft
parts, utilizing substantially the same
provisions outlined in paragraphs (a)
through (d)(6) of this section for flyable
aircraft.

(ii) Sales contracts for unflyable
aircraft shall contain a restriction in
perpetuity against use for flight. DRMS
will not issue a bill of sale for these
aircraft. When unflyable aircraft or
aircraft residue is to be sold for parts
use, the data plates must be removed
and destroyed by the owning military
service prior to releasing the aircraft to
the contractor.

(iii) If DOT requests that DRMS set
aside parts for sale under Act, DOT
must provide listings of parts required,
by National Stock Number and
Condition Code.

(iv) Only qualified oil spill response
operators who fly the end-item aircraft
will be allowed to purchase unflyable
aircraft, aircraft carcasses, or aircraft
parts applicable to that end-item.

(v) FMVs are not required for aircraft
parts. DRMS will utilize historic prices
received for similar parts in making sale
determinations.
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§207.6 Reutilization and transfer
procedures.

Prior to any sales effort, the Secretary
of Defense shall, to the maximum extent
practicable, consult with the
Administrator of GSA, and with the
heads of other Federal departments and
agencies as appropriate, regarding
reutilization and transfer requirements
for aircraft and aircraft parts under this
Act (see Chapter 4 of DoD 4160.21-M
(August 1997), paragraphs B 2 b (1)
through B 2 b (3)).

(a) DOT shall notify Army, Navy, and/
or Air Force, in writing, of their aircraft
requirements as they arise, by aircraft
type listed in Attachment 1 of Chapter
4 of DoD 4160.21-M (August 1997).

(b) When aircraft become excess, the
owning Military Service will screen for
reutilization requirements within the
Department of Defense, and those
requirements shall take precedence over
DOT requirements under this Act.

(c) Federal agency transfer: (1) The
Military Service shall report aircraft that
survive reutilization screening to GSA
Region 9 on a Standard Form 120. The
Military Service must advise GSA
Region 9 if DOT has lodged a written
requirement for the aircraft for use in oil
spill response. GSA will screen for
Federal agency transfer requirements in
accordance with the FMR.

(2) If a Federal agency requirement
exists, GSA shall advise the owning
Military Service, in writing, of its intent
to issue the aircraft to satisfy the Federal
agency requirement. The Military
Service will notify DOT of the
competing Federal requirement for the
aircraft. If DOT disputes the priority
given to the Federal requirement, it
shall end a written notice of dispute to
the owning Military Service and to the
Deputy Under Secretary of Defense
(Logistics and Materiel Readiness
(DUSD (L&MR)) within thirty (30) days
of receipt of notice from the Military
Service. DUSD (L&MR) shall then
resolve the dispute, in writing. The
aircraft cannot be issued until
notification is given and any dispute is
resolved.

(d) The Military Services shall: (1)
Respond to the DOT, in writing, when
excess aircraft that can meet DOT’s
stated requirements have survived
reutilization and transfer screening.

(2) Report excess aircraft that survive
reutilization and transfer screening and
are available for sale to Headquarters,
Defense Reutilization and Marketing
Service, ATTN: DRMS-LMI, Federal
Center, 74 Washington Avenue North,
Battle Creek, Michigan 49017-3092. The
Military Services must use a DD Form
1348-1A, DTID, for this purpose.

(3) Transfer excess aircraft that
survive reutilization and transfer
screening to the Aerospace Maintenance
and Regeneration Center (AMARC),
Davis-Monthan AFB, AZ, and place the
aircraft in an ““excess’’ storage category
while aircraft are undergoing oil spill
response sale. Aircraft shall not be made
available or offered to oil spill response
operators from the Military Service’s
airfield. The Military Service shall be
responsible for the AMARG aircraft
induction charges. The aircraft
purchaser will be liable for all AMARC
withdrawal charges, to include any
aircraft preparation required from
AMARC. Sale of parts required for
aircraft preparation is limited to those
not required for the operational mission
forces, and only if authorized by
specific authority of the respective
Military Service’s weapon system
program manager.

§207.7 Reporting requirements.

Not later than 31 March 2003, the
Secretary of Defense must submit to the
Committees on Armed Services and
Commerce, Science, and Transportation
of the Senate and the Committees on
National Security and Transportation
and Infrastructure of the House of
Representatives a report setting forth the
following:

(a) The number and type of aircraft
sold under this authority, and the terms
and conditions under which the aircraft
were sold.

(b) The persons or entities to which
the aircraft were sold.

(c) An accounting of the current use
of the aircraft sold.

(d) DOT must submit to Headquarters,
Defense Reutilization and Marketing
Service, ATTN: DRMS-LMI, Federal
Center, 74 Washington Avenue North,
Battle Creek, Michigan, 49017-3092, not
later than 1 February 2006, a report
setting forth an accounting of the
current disposition of all aircraft sold
under the authority of the Act.

(e) DRMS must compile the report,
based on sales contract files and (for the
third report element) input from the
DOT. The report must be provided to
Headquarters Defense Logistics Agency
not later than 1 March 2006.
Headquarters Defense Logistics Agency
shall forward the report to Deputy
Under Secretary of Defense (Logistics &
Materiel Readiness) not later than 15
March 2006.

§207.8 Expiration.

This part expires on 30 September
2006.

Dated: May 12, 2003.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 03-12552 Filed 5—21-03; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 160
[USCG-2002-11865]
RIN 1625-AA41

Notification of Arrival in U.S. Ports

AGENCY: Coast Guard, DHS.

ACTION: Final rule; partial suspension of
regulation.

SUMMARY: The Coast Guard is
suspending the Notification of Arrival
requirement to electronically submit
cargo manifest information, (Customs
Form 1302) to Customs and Border
Protection. This requirement was
published on Feb 28, 2003 and was to
be implemented by July 1, 2003. The
Coast Guard is suspending this
submission requirement pending new
Customs and Border Protection
regulations.

DATES: This suspension is effective May
22, 2003.

ADDRESSES: Material received from the
public, as well as documents mentioned
in this preamble as being available in
the docket, are part of docket USCG—
2002-11865 and are available for
inspection or copying at the Docket
Management Facility, U.S. Department
of Transportation, room PL—401, 400
Seventh Street SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
You may also find this docket on the
Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
LTJG Kimberly B Andersen, U.S. Coast
Guard (G-MPP), at 202-267-2562. If
you have questions on viewing or
submitting material to the docket, call
Dorothy Beard, Chief, Dockets,
Department of Transportation, at 202—
366-5149.

SUPPLEMENTARY INFORMATION:
Background and Purpose

On February 28, 2003, the Coast
Guard published its “Notification of
Arrival in U.S. Ports” in the Federal
Register (68 FR 9537). This final rule,
which became effective on April 1,
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2003, permanently replaced the Coast
Guard’s temporary requirements for
Notification of Arrival in U.S. Ports
published on October 4, 2001, in the
Federal Register (66 FR 50565) and was
in addition to the Customs October 31,
2002 rule requiring cargo information 24
hours prior to lading (67 FR 66318).

This final rule requires electronic
submission of cargo manifest (Customs
form 1302) to Customs and Border
Protection via the Automated Manifest
System (AMS). Implementation of the
requirement for electronic submission of
cargo manifest is not required until July
1, 2003.

The cargo manifest submission
requirement was established to capture
electronically the information on cargo
manifest from vessels that were not
filing the information electronically
with the Customs and Border
Protection. While July 1, 2003, is the
date for implementing the requirement
to electronically transmit data through
AMS that is set forth in the Final Rule
published on February 28, 2003, the
Coast Guard, in consultation with
Customs and Border Protection, has
decided to suspend the July 1, 2003
implementation date. The date is
suspended pending further Custom and
Border Protection regulatory action
under recent legislation, including the
Trade Act of 2002, which should
eliminate the need for this requirement
in Coast Guard regulations. In that
event, the Coast Guard would remove
the suspended provisions from its
regulation.

List of Subjects in 33 CFR Part 160

Administrative practice and
procedure; Harbors; Hazardous
materials transportation; Marine safety;
Navigation (water); Reporting and
recordkeeping requirements; Vessels;
Waterways.

m For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR Part 160 as follows:

PART 160—PORTS AND WATERWAYS
SAFETY—GENERAL

Subpart C—Notifications of Arrival,
Departures, Hazardous Conditions,
and Certain Dangerous Cargoes

» 1. The authority citation for Part 160 is
revised to read as follows:

Authority: 33 U.S.C. 1223, 1226, 1231;
Department of Homeland Security Delegation
No. 0170.

§160.203 [Amended]

= 2.In §160.203, paragraphs (d) and (e)
are suspended.

§160.206 [Amended]

= 3.In §160.206, item (8) in table
160.206, is suspended.

§160.210 [Amended]

= 4.In §160.210, in paragraph (b), the
last sentence in the paragraph is
suspended; in paragraph (c), the last
sentence in the paragraph is suspended;
and paragraph (d) is suspended.

§160.212 [Amended]

m 5.In §160.212, paragraph (c) is
suspended.

Dated: May 5, 2003.
Paul J. Pluta,

Assistant Commandant for Marine Safety,
Security and Environmental Protection.

[FR Doc. 03—12887 Filed 5—21-03; 8:45 am)]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MT-001-0010; MT-001-0028; FRL—7489-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Montana; Billings/Laurel Sulfur Dioxide
State Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is partially approving
some, and limitedly approving and
limitedly disapproving other, revisions
to the Billings/Laurel sulfur dioxide
(SO2) State Implementation Plan (SIP)
submitted by the State of Montana on
July 29, 1998 and May 4, 2000. The May
4, 2000 SIP revision was submitted to
satisfy earlier commitments made by the
Governor. The intended effect of this
action is to make federally enforceable
those provisions that EPA is partially
and limitedly approving, and to
limitedly disapprove those provisions
that are not fully approvable. EPA is
taking this action under sections 110
and 179 of the Clean Air Act (Act).

DATES: This final rule is effective June
23, 2003.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air and Radiation
Program, Environmental Protection
Agency, Region 8, 999 18th Street, Suite
300, Denver, Colorado, 80202 and
copies of the Incorporation by Reference
material may be inspected at the Air and
Radiation Docket and Information
Center, U.S. Environmental Protection

Agency, Room B-108 (Mail Code
6102T), 1301 Constitution Ave., NW.,
Washington, DC 20460. Copies of the
State documents relevant to this action
are available for public inspection at the
Montana Department of Environmental
Quality, Air and Waste Management
Bureau, 1520 E. 6th Avenue, Helena,
Montana 59620.

FOR FURTHER INFORMATION CONTACT:
Laurie Ostrand, EPA, Region 8, (303)
312-6437.

SUPPLEMENTARY INFORMATION:

Table of Contents

Definitions

I. Summary of EPA’s Final Action on
Portions of the State of Montana’s July 29,
1998 Submittal and all of the May 4, 2000
Submittal

II. Background

III. Statutory and Executive Order Reviews

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The initials CO mean or refer to
carbon monoxide.

(iii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iv) The initials SIP mean or refer to
State Implementation Plan.

(v) The initials SO2 mean or refer to
sulfur dioxide.

(vi) The words State or Montana
mean the State of Montana, unless the
context indicates otherwise.

(vii) The initials SWS mean or refer to
sour water stripper.

(viii) The initials YELP mean or refer
to the Yellowstone Energy Limited
Partnership.

I. Summary of EPA’s Final Action on
Portions of the State of Montana’s July
29, 1998 Submittal and All of the May
4, 2000 Submittal

We are approving the following
provisions:

¢ YELP’s emission limits in sections
3(A)(1) through (3) and reporting
requirements in section 7(C)(1)(b) of
YELP’s exhibit A submitted on May 4,
2000.

» Provisions related to the burning of
SWS overheads in the F—1 Crude
Furnace (and exhausted through the F—
2 Crude/Vacuum Heater stack) at
ExxonMobil in sections 3(E)(4) and 4(E)
(excluding “‘or in the flare’” and “‘or the
flare” in both sections), 3(A)(2), and
3(B)(3) of ExxonMobil’s exhibit A,
submitted on July 29, 1998 and method
#6A—1 of attachment #2 of
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ExxonMobil’s exhibit A, submitted on
May 4, 2000.

* Minor changes in sections 3, 3(A)
and 3(B) (only the introductory
paragraphs); and sections 3(E)(3)
6(B)(7), 7(B)(1)(d), 7(B)(1)(j), 7(C)(1)(b),
7(C)(1)(d), 7(C)(1)(E), and 7(C)(2)(1) of
ExxonMobil’s exhibit A, submitted on
May 4, 2000.

We are limitedly approving and
limitedly disapproving the following
provisions:

» Provisions related to the fuel gas
combustion emission limitations at
ExxonMobil in sections 3(B)(2), 4(B),
and 6(B)(3) of ExxonMobil’s exhibit A,
submitted on July 29, 1998 and section
3(A)(1) of ExxonMobil’s exhibit A,
submitted on May 4, 2000.

* Provisions related to ExxonMobil’s
coker CO-boiler emission limitation in
sections 2(A)(11)(d), 3(B)(1) and 4(C) of
ExxonMobil’s exhibit A, submitted on
May 4, 2000.

* Provisions related to the burning of
SWS overheads at Cenex in sections
3(B)(2) and 4(D) (excluding “or in the
flare” and “or the flare” in both
sections), 3(A)(1)(d), and 4(B) of Cenex’s
exhibit A, submitted on July 29, 1998,
and method #6A—1 of attachment #2 of
Cenex’s exhibit A, submitted on May 4,
2000.

We caution that if sources are subject
to more stringent requirements under
other provisions of the Act (e.g., section
111 new source performance standards;
Title I, Part C, (prevention of significant
deterioration); or SIP-approved permit
programs under Title I, Part A), our
approval and limited approval of the
SIP (including emission limitations and
other requirements), would not excuse
sources from meeting these other more
stringent requirements. Also, our action
on this SIP is not meant to imply any
sort of applicability determination
under other provisions of the Act (e.g.,
section 111; Title I, Part C; or SIP-
approved permit programs under Title I,
Part A).

II. Background

On May 2, 2002, 67 FR 22242, we
proposed action on portions of the State
of Montana’s July 29, 1998 submittal
and all of the May 4, 2000 submittal. No
comments were received on our
proposed action. We are finalizing our
action as proposed. For further
information regarding the basis for this
action, the reader should refer to our
proposed action.

Once we approve a SIP, or parts of a
SIP, the portions approved are legally
enforceable by us and citizens under the
Act. Once we limitedly approve/
disapprove a SIP, or parts of a SIP, the
portions limitedly approved/

disapproved are also legally enforceable
by us and citizens under the Act. Under
a limited approval/disapproval action,
we approve and disapprove the entire
rule even though parts of it do and parts
do not satisfy requirements under the
Act. The rule remains a part of the SIP,
however, even though there is a
disapproval, because the rule
strengthens the SIP. The disapproval
only concerns the failure of the rule to
meet specific requirements of the Act
and does not affect incorporation of the
rule as part of the approved, federally
enforceable SIP. By disapproving parts
of the plan, we are determining that the
requirements necessary to demonstrate
attainment in the area have not been
met and we may develop a plan or parts
of a plan to assure that attainment will
be achieved.

EPA believes partially and limitedly
approving the Billings/Laurel SO2 SIP
meets the requirements of section 110(1)
of the Act. The provisions of the plan
that we are partially and limitedly
approving strengthen the Montana SIP
by providing specific emission limits for
several SO2 sources in Billings/Laurel.
This will achieve progress toward
attaining the SO2 NAAQS.

III. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled “Regulatory Planning and
Review.”

B. Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., OMB must
approve all “collections of information”
by EPA. The Act defines ““collection of
information” as a requirement for
“answers to * * * identical reporting or
recordkeeping requirements imposed on
ten or more persons * * *” 44 U.S.C.
3502(3)(A). Because this rule does not
impose an information collection
burden, the Paperwork Reduction Act
does not apply.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This partial and limited approval rule
will not have a significant impact on a
substantial number of small entities
because SIP approvals under section
110 and subchapter I, part D of the
Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Moreover, due to the nature
of the Federal-State relationship under
the Clean Air Act, preparation of
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255—66 (1976); 42
U.S.C. 7410(a)(2).

Moreover, EPA’s limited disapproval
will not have a significant impact on a
substantial number of small entities
because the limited disapproval action
only affects two industrial sources of air
pollution in Billings/Laurel, Montana:
Cenex Harvest Cooperatives and
ExxonMobil Company, USA. Only a
limited number of sources are impacted
by this action. Furthermore, as
explained in this action, the submission
does not meet the requirements of the
Clean Air Act and EPA cannot approve
the submission. The limited disapproval
will not affect any existing State
requirements applicable to the entities.
Federal disapproval of a State submittal
does not affect its State enforceability.
Therefore, I certify that this action will
not have a significant economic impact
on a substantial number of small
entities.

D. Unfunded Mandates Reform Act

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the partial
and limited approval and limited
disapproval actions do not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
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governments in the aggregate, or to the
private sector. This Federal action
partially and limitedly approves and
limitedly disapproves pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

E. Executive Order 13132, Federalism

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612 (Federalism) and 12875
(Enhancing the Intergovernmental
Partnership). Executive Order 13132
requires EPA to develop an accountable
process to ensure ‘‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely partially or limitedly approves
and limitedly disapproves a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

F. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order 13175. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.
This action does not involve or impose
any requirements that affect Indian
Tribes. Thus, Executive Order 13175
does not apply to this rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
and Safety Risk

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new

regulation. To comply with NTTAA,
EPA must consider and use ‘“voluntary
consensus standards’’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to

perform activities conducive to the use
of VCS.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804,
however, exempts from section 801 the
following types of rules: rules of
particular applicability; rules relating to
agency management or personnel; and
rules of agency organization, procedure,
or practice that do not substantially
affect the rights or obligations of non-
agency parties. 5 U.S.C. 804(3). EPA is
not required to submit a rule report
regarding this action under section 801
because this is a rule of particular
applicability.

K. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 21, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: April 17, 2003.

Robert E. Roberts,

Regional Administrator, Region 8.

= 40 CFR part 52 is amended to read as
follows:
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PART 52—[AMENDED]

= 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart BB—Montana

= 2. Section 52.1370 is amended by
adding paragraph (c)(52) to read as
follows:

§52.1370 Identification of plan
* * * * *
(C) * *x %

(52) The Governor of Montana
submitted sulfur dioxide (SO,) SIP
revisions for Billings/Laurel on July 29,
1998 and May 4, 2000. EPA is approving
some of the provisions of the July 29,
1998 submittal that it did not approve
before. The May 4, 2000 submittal
revises some previously approved
provisions of the Billings/Laurel SO
SIP and adds new provisions.

(i) Incorporation by reference.

(A) Sections 3(B)(2) and 4(D)
(excluding “or the flare” and ““or the
flare” in both sections), 3(A)(1)(d) and
4(B) of Cenex Harvest States
Cooperatives’ exhibit A to the
stipulation between the Montana
Department of Environmental Quality
and Cenex Harvest States Cooperatives,
adopted June 12, 1998 by Board Order
issued by the Montana Board of
Environmental Review.

(B) Board Order issued March 17,
2000 by the Montana Board of
Environmental Review adopting and
incorporating the February 14, 2000
stipulation between the Montana
Department of Environmental Quality
and Cenex Harvest States Cooperatives.
This stipulation revises attachment #2
to Cenex Harvest States Cooperatives’
exhibit A to require the use of method
#6A-1.

(C) Sections 3(E)(4) and 4(E)
(excluding ““or in the flare”” and “‘or the
flare” in both sections), 3(A)(2), 3(B)(2),
3(B)(3), 4(B) and 6(B)(3) of Exxon’s
exhibit A to the stipulation between the
Montana Department of Environmental
Quality and Exxon, adopted June 12,
1998 by Board Order issued by the
Montana Board of Environmental
Review.

(D) Board Order issued March 17,
2000, by the Montana Board of
Environmental Review adopting and
incorporating the February 14, 2000
stipulation between the Montana
Department of Environmental Quality
and Exxon Mobil Corporation. The
stipulation adds the following to Exxon
Mobil Corporation’s exhibit A: method
#6A—1 of attachment #2 and sections
2(A)(11)(d), 4(C), 7(B)(1)(j) and

7(C)(1)(1). The stipulation revises the
following sections of Exxon Mobil
Corporation’s exhibit A: 3 (introductory
text only), 3(A) (introductory text only),
3(A)(1), 3(B) (introductory text only),
3(B)(1), 3(E)(3), 6(B)(7), 7(B)(1)(d),
7(C)(1)(b), 7(C)(1)(d), and 7(C)(21)(1).

(E) Board Order issued on March 17,
2000, by the Montana Board of
Environmental Review adopting and
incorporating the February 14, 2000
stipulation between the Montana
Department of Environmental Quality
and Yellowstone Energy Limited
Partnership (YELP). The stipulation
revises the following sections of YELP’s
exhibit A: sections 3(A)(1) through (3)
and 7(C)(1)(b).

» 3.In § 52.1384, add paragraph (e) to
read as follows:

§52.1384 Emission control regulations.
* * * * *

(e) In 40 CFR 52.1370(c)(52), we
approved portions of the Billings/Laurel
Sulfur Dioxide SIP for the limited
purpose of strengthening the SIP. Those
provisions that we limitedly approved
are hereby limitedly disapproved. This
limited disapproval does not prevent
EPA, citizens, or the State from
enforcing the provisions. This paragraph
identifies those provisions of the
Billings/Laurel SO SIP identified in 40
CFR 52.1370(c)(52) that have been
limitedly disapproved.

(1) Sections 3(B)(2) and 4(D)
(excluding “‘or in the flare” and “or the
flare” in both sections, which was
previously disapproved in paragraphs
(d)(1)(E)(B) and (C) above), 3(A)(1)(d)
and 4(B) of Cenex Harvest State
Cooperatives’ exhibit A to the
stipulation between the Montana
Department of Environmental Quality
and Cenex Harvest State Cooperatives,
adopted June 12, 1998 by Board Order
issued by the Montana Board of
Environmental Review.

(2) Method #6A—-1 of attachment #2 of
Cenex Harvest State Cooperatives’
exhibit A, as revised pursuant to the
stipulation between the Montana
Department of Environmental Quality
and Cenex Harvest State Cooperatives,
adopted by Board Order issued on
March 17, 2000, by the Montana Board
of Environmental Review.

(3) Sections 3(B)(2), 4(B), and 6(B)(3)
of Exxon’s exhibit A to the stipulation
between the Montana Department of
Environmental Quality and Exxon,
adopted on June 12, 1998 by Board
Order issued by the Montana Board of
Environmental Review.

(4) Sections 2(A)(11)(d), 3(A)(1),
3(B)(1) and 4(C) of Exxon Mobil
Corporation’s exhibit A, as revised
pursuant to the stipulation between the

Montana Department of Environmental
Quality and Exxon Mobil Corporation,
adopted by Board Order issued on
March 17, 2000, by the Montana Board
of Environmental Review.

[FR Doc. 03-12616 Filed 5-21—-03; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[VT-1226a; FRL-7502-1]

Approval and Promulgation of State
Plans for Designated Facilities and

Pollutants: Vermont; Negative
Declaration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving the sections
111(d) negative declaration submitted
by the Vermont Department of
Environmental Conservation (DEC) on
August 20, 1996. This negative
declaration adequately certifies that
there are no existing municipal solid
waste (MSW) landfills located in the
state of Vermont that have accepted
waste since November 8, 1987 and that
must install collection and control
systems according to EPA’s emissions
guidelines for existing MSW landfills.
EPA publishes regulations under
sections 111(d) and 129 of the Clean Air
Act requiring states to submit control
plans to EPA. These state control plans
show how states intend to control the
emissions of designated pollutants from
designated facilities (e.g., landfills). The
state of Vermont submitted this negative
declaration in lieu of a state control
plan.

DATES: This direct final rule is effective
on July 21, 2003 without further notice
unless EPA receives significant adverse
comment by June 23, 2003. If EPA
receives adverse comment, we will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: You should address your
written comments to: Mr. Steven Rapp,
Chief, Air Permits, Toxics & Indoor
Programs Unit, Office of Ecosystem
Protection, U.S. EPA, One Congress
Street, Suite 1100 (CAP), Boston, MA
02114-2023.

Copies of the documents relevant to
this action are available for public
inspection during normal business
hours, by appointment at the Office of
Ecosystem Protection, U.S.
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Environmental Protection Agency,
Region I, One Congress Street, 11th
floor, Boston, MA.

FOR FURTHER INFORMATION CONTACT: ]ohn
J. Courcier, (617) 918-1659.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. What action is EPA taking today?

II. What is the origin of the requirements?

III. When did the requirements first become
known?

IV. When did Vermont submit its negative
declaration?

V. Regulatory Assessment Requirements

I. What Action Is EPA Taking Today?

EPA is approving the negative
declaration submitted by the state of
Vermont on August 20, 1996.

EPA is publishing this negative
declaration without prior proposal
because the Agency views this as a
noncontroversial amendment and
anticipates no adverse comments.
However, in the proposed rules section
of this Federal Register, EPA is
publishing a separate document that
will serve as the proposal to approve
this negative declaration should
relevant adverse comments be filed. If
EPA receives no significant adverse
comment by June 23, 2003, this action
will be effective July 21, 2003.

If EPA receives significant adverse
comments by the above date, we will
withdraw this action before the effective
date by publishing a subsequent
document in the Federal Register. EPA
will address all public comments
received in a subsequent final rule
based on the parallel proposed rule
published in today’s Federal Register.
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If EPA
receives no comments, this action will
be effective July 21, 2003.

II. What Is the Origin of the
Requirements?

Under section 111(d) of the Clean Air
Act, EPA published regulations at 40
CFR part 60, subpart B which require
states to submit plans to control
emissions of designated pollutants from
designated facilities. In the event that a
state does not have a particular
designated facility located within its
boundaries, EPA requires that a negative
declaration be submitted in lieu of a
control plan.

III. When Did the Requirements First
Become Known?

On May 30, 1991 (56 FR 24468), EPA
proposed emission guidelines for
existing MSW landfills. This action
enabled EPA to list existing MSW

landfills as designated facilities. EPA
specified non-methane organic
compounds (NMOC) as a designated
pollutant by proposing the emission
guidelines for existing MSW landfills.
These guidelines were published in
final form on March 12, 1996 (61 FR
9905).

IV. When Did Vermont Submit Its
Negative Declaration?

On August 20, 1996, the Vermont
Department of Environmental
Conservation (DEC) submitted a letter
certifying that there are no existing
MSW landfills subject to 40 CFR part
60, subpart B. Section 111(d) and 40
CFR 62.06 provide that when no such
designated facilities exist within a
state’s boundaries, the affected state
may submit a letter of “negative
declaration” instead of a control plan.
EPA is publishing this negative
declaration at 40 CFR 62.11485.

V. Regulatory Assessment
Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘““Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,

on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing sections 111(d)/129 State
Plans, EPA’s role is to approve state
choices, provided that they meet the
criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
state plan for failure to use VCS. It
would thus be inconsistent with
applicable law for EPA, when it reviews
a state plan, to use VCS in place of a
submission that otherwise satisfies the
provisions of the Clean Air Act. Thus,
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 21, 2003.
Interested parties should comment in
response to the proposed rule rather
than petition for judicial review, unless
the objection arises after the comment
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period allowed for in the proposal.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements, Waste treatment and
disposal.

Dated: May 8, 2003.
Robert W. Varney,
Regional Administrator, EPA New England.
= 40 CFR part 62 is amended as follows:

PART 62—[AMENDED]

» 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart UU—Vermont

= 2. Subpart UU is amended by adding
anew §62.11485 and a new
undesignated center heading to read as
follows:

Emission From Existing Municipal
Solid Waste Landfills

§62.11485
declaration.
On August 20, 1996, the Vermont
Department of Environmental
Conservation submitted a letter
certifying that there are no existing
municipal solid waste landfills in the
state subject to the emission guidelines
under part 60, subpart B of this chapter.

[FR Doc. 03—12863 Filed 5—-21-03; 8:45 am)]
BILLING CODE 6560-50—P

Identification of Plan—negative

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[OAR-2002-0086, FRL—-7461-3]

RIN 2060-AG93

National Emission Standards for
Hazardous Air Pollutants for
Semiconductor Manufacturing

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action promulgates
national emission standards for
hazardous air pollutants (NESHAP) for
new and existing semiconductor
manufacturing operations located at
major sources of emissions of hazardous
air pollutants (HAP). The final
standards implement section 112(d) of
the Clean Air Act (CAA), which requires
the Administrator to regulate emissions
of HAP listed in section 112(b) of the
CAA. The intent of the standards is to
protect public health and the
environment by requiring new and
existing major sources to control
emissions to the level attainable by
implementing the maximum achievable
control technology (MACT). The
primary HAP that will be controlled
with this action include hydrochloric
acid (HCI), hydrogen flouride (HF),
methanol, glycol ethers, and xylene.
Exposure to these substances has been
demonstrated to cause adverse health
effects such as irritation of the lung, eye,
and mucous membranes; effects on the
central nervous system; liver and kidney
damage; and, possibly cancer. We do
not have the type of current detailed
data on each of the facilities and the
people living around the facilities
covered by today’s final rule for this
source category that would be necessary
to conduct an analysis to determine the
actual population exposures to the HAP
emitted from these facilities and the
potential for resultant health effects.
Therefore, we do not know the extent to
which the adverse health effects
described above occur in the
populations surrounding these facilities.
However, to the extent the adverse
effects do occur, and today’s final rule
reduces emissions, subsequent
exposures will be reduced.

EFFECTIVE DATE: May 22, 2003.
ADDRESSES: Docket No. A-97-15 and E-
Docket No. OAR-2002-0086 contain
supporting information used in
developing the standards for the
semiconductor manufacturing source
category. The docket is located at EPA
Docket Center (Air Docket), U.S. EPA,
1301 Constitution Avenue, NW., Room
B108, Mail Code: 6102T, Washington,
DC 20460.

FOR FURTHER INFORMATION CONTACT: MTr.
John Schaefer, U.S. EPA, Office of Air
Quality Planning and Standards,
Emission Standards Division (C504—05),
Research Triangle Park, NC 27711,
telephone number (919) 541-0296,
electronic mail (e-mail) address:
schaefer.john@epa.gov.

SUPPLEMENTARY INFORMATION: Docket.
The docket is an organized and
complete file of all the information
considered by the EPA in the

development of the rule. The docket is
a dynamic file because material is added
throughout the rule development
process. The docketing system is
intended to allow members of the public
and industries involved to readily
identify and locate documents so that
they can effectively participate in the
rule development process. Along with
the proposed and promulgated
standards and their preambles, the
contents of the docket will serve as the
record in the case of judicial review.
(See section 307(d)(7)(A) of the CAA.)
The regulatory text and other materials
related to the final rule are available for
review in the docket or copies may be
mailed on request from the Air and
Radiation Docket and Information
Center by calling (202) 566—-1742. A
reasonable fee may be charged for
copying docket materials.

Electronic Docket Access. You may
access the final rule electronically
through the EPA Internet under the
“Federal Register” listings at http://
www.epa.gov/fedrgstr/. An electronic
version of the public docket is available
through EPA’s electronic public docket
and comment system, EPA Dockets. You
may use EPA Dockets at http://
www.epa.gov/edocket/ to view public
comments, access the index listing of
the contents of the official public
docket, and to access those documents
in the public docket that are available
electronically. Although not all docket
materials may be available
electronically, you may still access any
of the publicly available docket
materials through the docket facility in
the above paragraph entitled ‘“Docket.”
Once in the system, select “search,”
then key in the appropriate docket
identification number.

World Wide Web (WWW). In addition
to being available in the docket, an
electronic copy of the final rule will also
be available on the WWW through the
EPA’s Technology Transfer Network
(TTN). Following signature by the EPA
Administrator, a copy of the final rule
will be posted on the TTN’s policy and
guidance page for newly proposed or
promulgated rules at http://
www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control. If more information
regarding the TTN is needed, call the
TTN HELP line at (919) 541-5384.

Regulated Entities. Categories and
entities potentially regulated by this
action include those listed on the
following table. This table is not
intended to be exhaustive, but is just a
guide to entities likely to be regulated
by these standards. It lists the types of
entities that may be regulated, but you
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should examine the applicability
criteria in §§63.7181 and 63.7182 of the

is regulated by the standards. If you
have any questions about whether your

final rule to decide whether your facility facility is subject to the standards, call

the person listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

CATEGORIES AND ENTITIES POTENTIALLY REGULATED BY THE STANDARDS

Category N(Qldces cSoldCe Examples of regulated entities
Industrial ............ 334413 3674 | Semiconductor crystal growing facilities, semiconductor wafer fabrication facilities, semiconductor test and
assembly facilities.

Judicial Review. Under section 307(b)
of the CAA, judicial review of the final
rule is available only by filing a petition
for review in the United States Court of
Appeals for the District of Columbia
Circuit by July 21, 2003. Under section
307(d)(7)(B) of the CAA, only an
objection to the rule which was raised
with reasonable specificity during the
period for public comment can be raised
during judicial review. Moreover, under
section 307(b)(2) of the CAA, the
requirements established by this final
action may not be challenged separately
in any civil or criminal proceeding we
bring to enforce these requirements.

Outline. The information presented in
this preamble is organized as follows:

I. Background
A. What Is the Source of Authority for
Development of NESHAP?
B. What Criteria Do We Use in the
Development of NESHAP?
II. What Changes and Clarifications Have We
Made for the Final Standards?
A. MACT Floors and Emission Limits
B. Compliance Options and Procedures
III. Response to Comments on the Proposed
NESHAP for Semiconductor
Manufacturing
IV. What Are the Final Standards?
A. What Is the Source Category?
B. What Is the Affected Source?
C. What Are the Emission Standards?
V. When Must I Comply With the Final Rule?
VI. What Are the Testing and Initial
Compliance Requirements?
A. Test Methods and Procedures
B. Monitoring Requirements
VII. What Notification, Recordkeeping, and
Reporting Requirements Must I Follow?
VIII. What Are the Environmental, Energy,
and Economic Impacts of the Final Rule?
A. What Are the Secondary and Energy
Impacts?
B. What Are the Cost Impacts?
C. What Are the Economic Impacts?
IX. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health &
Safety Risks

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

1. National Technology Transfer
Advancement Act

J. Congressional Review Act

I. Background

A. What Is the Source of Authority for
Development of NESHAP?

Section 112 of the CAA requires us to
list categories and subcategories of
major sources and area sources of HAP
and to establish NESHAP for the listed
source categories and subcategories. On
July 16, 1992, major source categories
covered by the NESHAP were listed
under the Semiconductor
Manufacturing industry group (57 FR
31576). Major sources of HAP are those
that have the potential to emit
considering controls, in the aggregate,
10 tons per year (tpy) or more of any
HAP or 25 tpy or more of any
combination of HAP.

B. What Criteria Do We Use in the
Development of NESHAP?

Section 112 of the CAA requires that
we establish NESHAP for the control of
HAP from both new and existing major
sources. The CAA requires the NESHAP
to reflect the maximum degree of
reduction in emissions of HAP that is
achievable. This level of control is
commonly referred to as MACT.

The MACT floor is the minimum
control level allowed for NESHAP and
is defined under section 112(d)(3) of the
CAA. In essence, the MACT floor
ensures that the standard is set at a level
that assures that all major sources
achieve the level of control at least as
stringent as that already achieved by the
better-controlled and lower-emitting
sources in each source category or
subcategory. For new sources, the
MACT floor cannot be less stringent
than the emission control that is
achieved in practice by the best-
controlled similar source. The MACT
standards for existing sources can be
less stringent than the standards for new
sources, but they cannot be less
stringent than the average emission
limitation achieved by the best

performing 12 percent of existing
sources in the category or subcategory
(or the best performing five sources for
categories with fewer than 30 sources).

In developing MACT, we also
consider control options that are more
stringent than the floor. We may
establish standards more stringent than
the floor based on consideration of the
cost of achieving the emission
reductions, any health and
environmental impacts, and energy
requirements.

II. What Changes and Clarifications
Have We Made for the Final Standards?

In response to public comments
received on the proposed standards, we
made several changes in developing the
final rule. Some of the changes had a
direct effect on the MACT floors and
emission limits, while other changes
clarified the substantive requirements
for the final rule. A more
comprehensive summary of comments
and responses can be found in Docket
No. A-97-15 and E-Docket No. OAR-
2002-0086.

A. MACT Floors and Emission Limits

Process vents. When we developed
the original MACT floors for process
vents, we first determined the control
efficiency, expressed as percent
emission reduction, for each process
vent for which we had inlet and outlet
HAP concentration data. We then
ranked the process vents based on the
control efficiency achieved. Based on
the best performing five process vents,
we determined that thermal oxidation
was used for emission control on four of
them. Consequently, we selected
thermal oxidation as the MACT floor.
For the emission limit, we chose 98
percent control as representative of the
level of control typically achieved by
thermal oxidizers in practice. We
decided not to base the emission limit
on the reported performance of the
thermal oxidizers because, in all cases,
the inlet streams were high volume with
low concentration of HAP. Under those
conditions, measurements of the actual
performance of a thermal oxidizer can
be unreliable. As such, we believe
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choosing 98 percent control efficiency is
more representative of what the thermal
oxidizers can consistently achieve in
practice.

One commenter objected to this
procedure, stating that the CAA directs
us to consider only the actual
performance of the sources used to
establish the MACT floor. The
commenter believed that we should
revise the MACT floor and emission
limits based on the reported
performance of the five best performing
sources. While we agree that the CAA
directs us to base the MACT floors on
actual performance, we believe that the
test data do not accurately represent
actual performance because of the high-
volume, low-concentration nature of the
emission streams.

In response to this comment, we
decided to reevaluate the process vent
MACT floor by considering organic and
inorganic streams separately, as
suggested by another commenter. By
doing so, we can more accurately assess
the performance of the different control
devices used for these two types of
emission streams.

Organic emission streams are almost
always controlled by some type of
thermal oxidation. As discussed above,
measurements of thermal oxidizer
performance can be unreliable for high-
volume, low-concentration streams.
Thus, we continue to believe that the
test data for organic HAP emission
control we obtained for thermal
oxidizers controlling semiconductor
manufacturing process vents may not
accurately portray actual performance.
Thus, our original selection of a known
achievable emission reduction
percentage, as used for MACT in rules
such as the Hazardous Organic NESHAP
or HON (57 FR 19402), better represents
actual performance as directed by the
CAA. For the final rule, we retained 98
percent control as the emission limit for
organic emission streams from process
vents. We also retained the alternative
emission limit of 20 parts per million by
volume (ppmv) for organic emission
streams.

For inorganic emissions from process
vents, all the data we obtained showed
that scrubbers were used to control
those emissions. Unlike thermal
oxidizers, scrubbers experience less
erratic performance characteristics with
high-volume, low-concentration
emission streams. Accordingly, we were
able to use the actual performance data
to establish the MACT floor for the
control of inorganic emissions from
process vents. Again, using the top five
best performing process vents, we
established the MACT floor as 95
percent control. Based on the actual

outlet emissions of those five process
vents, we established the alternative
emission limit as 0.42 ppmv.

Storage tanks. We received comments
on whether all of the tanks we included
in the MACT floor analysis were the
type of tank we intended to regulate
through the rulemaking. The comments
provided additional clarifying
information on a number of the tanks
we used to develop the MACT floor.
Specifically, the comments questioned
whether storage tanks for wastewater
with very low concentration of HAP,
waste storage tanks already covered
under the Resource Conservation and
Recovery Act (RCRA), and wastewater
treatment tanks should have been
included in the MACT floor analysis.

With the exception of wastewater
treatment tanks, it was our intent to
include all of these types of tanks in the
affected source. However, based on the
additional information provided by the
industry, we have concluded that it was
not appropriate to develop one MACT
floor for all types of tanks due to the
wide range of emissions from the each
type of tank. Therefore, we developed
separate MACT floors for chemical
storage tanks (including waste storage
tanks regulated under RCRA) and
wastewater storage tanks.

We found that the level of control,
based on the top five best performing
sources in each data set, is the same for
each type of tank. The level of control
is to reduce emissions through the use
of a scrubber and is identical to the level
of control used to establish the MACT
floor that was the basis of the emission
limits in the proposed rule. However,
based on other comments we received,
we have decided not to use the same
MACT floor procedure for the final rule.

Since the semiconductor industry
storage tank emission streams will have
similar characteristics to those of
process vents (i.e., low pollutant
concentration), rather than hydrochloric
acid production industry storage tanks,
we now believe the most representative
similar sources for evaluating the MACT
floor for storage tanks are the
semiconductor industry process vents.
Therefore, in response to the comments
concerning our use of hydrochloric acid
production industry storage tanks as the
most representative similar source, we
are adopting the process vent inorganic
HAP emission limits for all storage
tanks required to control emissions in
the final rule.

The comments we received clarified
that the reported wastewater treatment
tanks were not actually storage tanks but
flow-through tanks used for certain
continuous treatment processes such as
pH adjustment. The tank volume merely

allows for a buffer so that the treatment
can be adequately carried out. All of the
flow-through tanks in the data supplied
by the industry are controlled by
scrubbers. However, the industry also
provided information that the purpose
of all of these scrubbers was primarily
to control ammonia odors. We do not
believe that requiring scrubbers on flow-
through tanks would result in
significant reductions of HAP
emissions, nor was it our intent in the
proposed rule to regulate such tanks.
Therefore, the definition of storage tank
that we added to the final rule clarifies
that flow-through tanks are not
considered storage tanks for the
purposes of the final rule.

We made an additional change for the
final rule based on our revised storage
tank MACT floor analysis. Because we
eliminated several tanks from the data
set used in the MACT floor analysis, the
cutoff for the smallest size tank for
which the final rule applies increased
from 800 gallons to 1,500 gallons. We
also revised our analysis of alternatives
more stringent than the MACT floor to
reflect the increased tank size. We found
that the cost per ton of additional
emission reduction (approximately
$300,000/ton) is still too great to
warrant a more stringent level of
control. We have also included a
definition for “storage tank” to 40 CFR
63.7195 to clarify which tanks we
intended to be subject to the final rule.

B. Compliance Options and Procedures

As part of our reevaluation of the
MACT floors for process vents as
described above, we also considered
other compliance options to reflect our
position on the performance of control
devices. While we believe the
performance of scrubbers controlling
high-volume, low-concentration
emission streams can be measured, we
also recognize that control efficiency
cannot always be reliably predicted for
such streams. Also, facilities may
choose to use a control device other
than a scrubber which may be more
difficult to measure performance. For
these situations, we have included a
compliance option to the final rule (see
40 CFR 63.7187(i)) that allows a source
to perform a design evaluation of the
add-on control device. If the inlet
concentration of inorganic HAP is less
than or equal to 20 ppmv, then the
facility may choose to perform a design
evaluation of the control device that
demonstrates the device is capable of
achieving the required control
efficiency.

We chose 20 ppmv as the cutoff for
allowing a design evaluation because
the data we obtained showed erratic
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performance measurement values below
this level. The test results show control
device performance decreasing as the
inlet concentration decreases. However,
the last entry shows that even at very
low inlet concentrations, control device
performance can sometimes be high.
These data show the difficulty of
measuring control device performance
with high-volume, low-concentration
inlet streams, and why we believe a
design evaluation procedure is
necessary. In the final rule, we have
adopted the design evaluation
procedure alternative from the
Pharmaceuticals Production NESHAP
(40 CFR part 63, subpart GGG).

During our review of the proposed
rule, we realized that we inadvertently
omitted Method 26A of 40 CFR part 60,
appendix A, for analysis of emission
streams for inorganic HAP. The final
rule includes this test method.

III. Response to Comments on the
Proposed NESHAP for Semiconductor
Manufacturing

Comment: One commenter requested
that EPA consider providing exemptions
that would exclude insignificant sources
from regulation. The commenter argued
that the administrative burdens
associated with the proposed rule are
unwarranted for such sources. The
commenter further argued that if
additional add-on control devices
would be required, it would result in
insignificant HAP reductions. Another
commenter suggested that storage tanks
are insignificant HAP emission sources
and should be excluded from the final
rule.

Response: While we understand the
commenters’ concern with the burden
imposed by regulation of sources with
low annual emissions, the CAA does not
provide a mechanism by which we can
exempt such emission sources from the
affected source solely on the basis of
emissions. Additionally, some facilities
in the semiconductor industry are
characterized by multiple point sources
of emissions, many of which have low
annual emissions. If we exempted all
such sources, there is a possibility that
a large portion of the emissions from the
facility could escape regulation. For
these reasons, we are not exempting
sources with low HAP emissions from
the final rule.

Comment: One commenter contended
that EPA’s exemption of sources during
periods of startup, shutdown, and
malfunction is a violation of the
requirement for continuous compliance.
The commenter argued that EPA may
only allow unavoidable deviations from
emissions standards and must require

that sources use best air pollution
control practices during those periods.
Response: We disagree with the
commenter’s interpretation of the
proposed rule. The General Provisions
at 40 CFR 63.6(e)(1)(i) require that
sources must at all times, including
periods of startup, shutdown, and
malfunction, maintain the affected
source in a manner such that emissions
are minimized to the level required by
the relevant standard. That section
further clarifies that this means to “meet
the emission standards or comply with
the startup, shutdown, and malfunction
plan.” The purpose of the startup,
shutdown, and malfunction plan
(SSMP), as described in 40 CFR
63.6(e)(3)(1)(A), is to:
[elnsure that, at all times, the owner or
operator operate and maintain affected
sources, including associated air pollution
control and monitoring equipment, in a
manner consistent with safety and good air
pollution control practices for minimizing
emissions to at least the levels required by
the relevant standards.

A properly written SSMP does not
allow the source to emit at whatever
levels they want merely because they
comply with what they have written in
the SSMP. Under the SSMP, the source
must detail the procedures that will be
used to maintain emissions within the
limits set by the rule during periods of
startup, shutdown, and malfunction. In
this case, the SSMP is analogous to
parameter monitoring for evaluating
continuous compliance of add-on
control devices. Just as maintaining the
temperature of a thermal oxidizer at the
proper operating temperature as
determined during the initial
compliance demonstration is deemed to
be compliance with the emission limits,
following the SSMP is deemed to be
compliance with emission limits during
periods of startup, shutdown, and
malfunction.

Comment: One commenter was
concerned with the burden of
compliance as proposed at facilities that
are classified as major sources of HAP
due to processes other than
semiconductor manufacturing and that
only conduct minimal production of
semiconductors for research and
development purposes. The commenter
requested that EPA add a de minimis
threshold for rule applicability.

Response: Through our data gathering
efforts, we found that research and
development activities are often
integrated into the production activities
at semiconductor manufacturing
facilities. Such research and
development activities are often used in
actual production because the
technology upon which the

manufacturing process is based
undergoes substantial change every few
years. This extremely short technology
life cycle results in constant research
and development efforts geared toward
developing and implementing new
manufacturing technologies. The
continual research and development
efforts result in an ongoing integration
of new technologies into mainstream
production operations. New
manufacturing operations are typically
not developed apart from existing
manufacturing operations, but rather
side-by-side with them. The new
operations are gradually integrated into
mainstream production. As such, the
majority of research and development
work is done in a manner nearly
indistinguishable from the existing
manufacturing process.

Given the manner in which research
and development activities are
integrated into production, there is no
bright line distinction between research
and development and production. They
are located in the same clean rooms and,
more importantly, share the same
exhaust plenums and emission control
devices. For these reasons, the research
and development activities are
considered part of the production
process and are within the affected
source.

We note, however, that the research
and development operations have to be
located at a semiconductor
manufacturing facility to be considered
a semiconductor manufacturing process
unit. Therefore, research and
development activities that are not used
to produce semiconductors for
commerce, or produce them only for
captive use, would not be
semiconductor manufacturing process
units and would not be subject to the
final rule. Nor would research and
development operations that are stand
alone activities (that is, not integrated
into the production process) be subject
to the final rule. We modified 40 CFR
63.7182(b) of the final rule to clarify this
point.

Comment: One commenter argued
that EPA must regulate all major sources
and believed the proposed rule fails to
do this because it does not apply to
sources that installed add-on control
devices after the facility was designed
and commenced operation. The
commenter interpreted the court’s
ruling in Alabama Power (Alabama
Power Co. v. U.S. EPA, 636 F.2d 323 (DC
Cir. 1979)) as specifying that controls
must be incorporated into the original
design of the facility in order to be
considered when calculating the
facility’s potential to emit.
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Response: We believe the commenter
incorrectly interpreted the court’s
decision in Alabama Power. That case
addressed, in part, the interpretation of
“potential to emit” in the definition of
major source in the prevention of
significant deterioration (PSD)
regulations (also part of the CAA, but
unrelated to hazardous air pollutant
regulations). The court found that EPA
“must look to the facility’s ‘design
capacity’ a concept which not only
includes a facility’s maximum
productive capacity * * * but also takes
into account the anticipated functioning
of the air pollution control equipment
designed into the facility.” (Alabama
Power, 636 F.2d at 353). The commenter
has interpreted this statement to mean
that only controls that were part of the
original design of the facility can be
taken into account when calculating
potential to emit. Nowhere does the
court state or even imply such a result
in its decision. The commenter failed to
take into account that the PSD
regulations define a preconstruction
permitting process. Because the air
emission sources under consideration in
the PSD process have yet to be
constructed, the permitting process
must necessarily deal with only designs
of future air emission sources. We
believe the court’s language reflects only
this aspect of the PSD review process,
not the interpretation given by the
commenter.

The NESHAP program, on the other
hand, is concerned with air emission
sources already in existence, as well as
new sources. If we were to apply the
wording of Alabama Power to the
NESHAP program, our interpretation
would be that the phrase “designed into
the facility”” means any air emission
control equipment in use at the facility
at the time a major source determination
must be made, not the interpretation
given by the commenter. This is
reflected in our memorandum ? on the
interim policy on federal enforceability
of limitations on potential to emit. In
this memorandum, we stated:

[Tlhe EPA regulations provide that
“controls” (i.e., both pollution control
equipment and operational restrictions) that
limit a source’s maximum capacity to emit a
pollutant may be considered in determining
its potential to emit. Historically, large
numbers of new or modified sources that
otherwise would be subject to PSD and NSR
permitting requirements have limited their
PTE in order to obtain ‘““synthetic minor”
status and thereby avoid major source
requirements. With the advent of operating
permit programs under Title V and the

1“Release of Interim Policy on Federal
Enforceability of Limitations on Potential to Emit”
(January 22, 1996) (available at http://www.epa.gov/
ttn/oarpg/t5/memoranda/pte122.pdf).

MACT program under section 112, many
sources that otherwise would be subject to
these new requirements under the Clean Air
Act Amendments of 1990 also have obtained,
or plan to obtain, PTE limits to avoid
coverage.

The phrase “have obtained, or plan to
obtain” implies that these sources will
be adding controls to limit emissions.
Since these controls would be added to
an existing facility, they could not have
been designed into the facility before it
was ever constructed. Thus, the
commenter’s interpretation is incorrect,
and we have made no changes for the
final rule in response to this comment.

Comment: One commenter requested
that a definition for “process vent”” be
added to the final rule. Additionally, the
commenter further argued that if EPA
cannot exclude research and
development vents from the definition
of process vents, then the final rule
must provide an exemption for research
and development activities consistent
with section 112(c)(7) of the CAA.

A second commenter was also
concerned with the absence of a
definition for process vent. The
commenter pointed out that the absence
of a definition results in ambiguity
regarding compliance obligations. The
commenter also suggested that a process
vent definition would allow EPA to
exclude categories of emission points
with negligible emissions potential.

Response: We agree that a definition
of “process vent” would be beneficial in
determining which emission points at a
semiconductor manufacturing facility
are subject to the emission limitations in
40 CFR 63.7184 of the final rule.
Because the affected source is defined in
terms of semiconductor manufacturing
process units (see 40 CFR 63.7182), the
process vents subject to regulation
necessarily must originate from these
process units. Therefore, we have
included the following definition to 40
CFR 63.7195: Process vent means the
point at which HAP emissions are
released to the atmosphere from a
semiconductor manufacturing process
unit or storage tank by means of a stack,
chimney, vent, or other functionally
equivalent opening. The HAP emission
points originating from wastewater
treatment equipment, other than storage
tanks, are not considered to be a process
vent, unless the wastewater treatment
equipment emission points are
connected to a common vent or exhaust
plenum with other process vents.

We do not believe any of the other
process vent exemptions requested by
these commenters are appropriate.
Research and development operations
are considered to be part of the overall
semiconductor manufacturing process

unless they are stand alone operations.
We believe that relief valve discharge
points, process analyzers, and
conservation vents can be adequately
connected to process vent exhaust
ducts, if this is not already the case.
Emergency electrical generators are not
included in the definition of
semiconductor manufacturing process
unit, so there is no need to exclude
them from the definition of process
vent.

Comment: One commenter was
concerned about the broad definition of
“control device” in 40 CFR 63.981(a).
According to the commenter, this
paragraph could be interpreted to mean
that certain devices that are part of the
process (not an add-on control device)
would be subject to the rule.

Response: We agree that there are
certain devices used by the
semiconductor industry that could be
construed as control devices but are in
fact an inherent part of the process, and
that clarification is necessary in the
final rule. In response, we have
included the following definition to 40
CFR 63.7195: Control device means a
combustion device, recovery device,
recapture device, or any combination of
these devices used for the primary
purpose of reducing emissions to
comply with this subpart. Devices that
are inherent to a process or are integral
to the operation of a process are not
considered control devices for the
purposes of this subpart, even though
these devices may have the secondary
effect of reducing emissions.

Comment: One commenter objected to
the EPA’s approach of using area source
information to establish the MACT floor
as being inconsistent with section
112(d)(3) of the CAA. The commenter
believed that area sources are not part
of the semiconductor manufacturing
category for major sources and should
not be relied on for establishing the
MACT floor.

Response: Section 112(a)(1) of the
CAA defines major source as “any
stationary source or group of stationary
sources * * * that emits or has the
potential to emit considering controls,
in the aggregate, 10 tpy or more of any
hazardous air pollutant or 25 tpy or
more of any combination of hazardous
air pollutants.” An area source is then
defined in section 112(a)(2) as any
stationary source that is not a major
source. The facilities which we used to
establish the MACT floor were
“synthetic minor” sources, meaning that
they reduced their potential to emit
below the major source threshold (here,
through the use of add-on control
devices and material substitution).
Without these controls, these facilities
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would have the potential to emit at
major source levels.

We disagree that the MACT floors
must be based solely on major sources
of HAP emissions. Section 112(d)(1) of
the CAA directs us to promulgate rules
for categories of major and area sources
of HAP emissions. Then, section
112(d)(2) mandates that these standards
““shall require the maximum degree of
reduction in emissions * * *
achievable for new or existing sources.”
Section 112(d)(3) specifies how we are
to determine the maximum degree of
emission reduction and describes it as
“not less stringent than the emission
control that is achieved in practice by
the best controlled similar source” for
new sources, and for existing sources
describes it as “the average emission
limitation achieved by the best
performing 12 percent of the existing
sources * * *”’ Even though Congress
saw fit to distinguish between major and
area sources in many other places in
section 112 of the CAA, they
specifically did not require that the floor
be based on major sources. Throughout
section 112(d), Congress simply used
the term “source.” We interpret this to
mean that Congress left it to our
discretion to determine the most
appropriate sources on which to base
the MACT floors. Accordingly, for the
proposed rule we used both major
sources and synthetic minor sources as
the basis of the MACT floors. We
believe our interpretation of section
112(d) of the CAA is correct, and no
changes were made for the final rule as
a result of these comments.

Comment: One commenter contended
that EPA may not set floors for process
vents based on the technology of
thermal oxidizers, but must identify the
best performing process vents,
determine their actual performance, and
calculate floors based on the average of
that performance. Another commenter
questioned the validity of establishing a
single concentration for total HAP
emissions from process vents and
requested that different control and
concentration limits be set for the
organic HAP and inorganic HAP
emissions.

Response: After reviewing the
procedure we used to establish the
MACT floors in light of these comments,
we agree that we should first establish
a MACT floor for both organic and
inorganic HAP emissions from process
vents (other than storage tanks) and then
evaluate the appropriate emission limits
for each. Based on a revised analysis, we
calculated the MACT floor for organic
process vents to be 98 percent control,
or an organic HAP emission limit of 20
ppmv, which were the emission limits

in the proposed rule. For inorganic
HAP, we calculated the MACT floor to
be 95 percent control or an inorganic
emission limit of 0.42 ppmv. We have
written 40 CFR 63.7184 of the final rule
to reflect these revised MACT floors.

Comment: One commenter had
several concerns with the approach
used to establish the MACT floor for
storage tanks. The commenter believed
that area source semiconductor
manufacturing facilities and HCl
production sources are not part of the
major source semiconductor
manufacturing category and should not
have been relied on to set the storage
tank MACT floor. Two commenters
requested that any storage tank limits
should be limited specifically to tanks
storing HCI or hydrofluoric acid (HF).

Another commenter argued that EPA
improperly based floors for storage
tanks over 800 gallons on the
performance of scrubbers. The
commenter stated that EPA must
identify the relevant best performing
storage tanks, determine their actual
performance, and recalculate floors for
storage tanks over 800 gallons based on
the average of that performance. The
commenter also contended that EPA
must conduct beyond-the-floor analysis
for storage tanks under 800 gallons to
determine the maximum degree of
emissions reductions achievable.

One commenter argued that any final
rule should exclude hazardous waste
storage tanks and vessels storing
wastewater. The commenter contended
that EPA has not made the required
MACT finding for hazardous waste
storage tanks and vessels storing
wastewater. The commenter further
argued that hazardous waste storage
vessels and vessels storing wastewater
have low HAP concentrations and do
not warrant regulation beyond RCRA
requirements.

Response: We agree that the
procedure outlined by these
commenters is the best procedure for
determining the MACT floors, assuming
that the appropriate data are available.
In the case of storage tanks, we had no
such data. The only data the industry
could provide to us were the size of the
tank, contents of the tank, and whether
emissions from the tank were
controlled. No performance data were
available for the tank emission controls
used by the semiconductor industry. For
these reasons, we used data on the
performance of the most representative
similar source for which data were
available, which were for scrubbers on
HCI storage tanks obtained from the HCI
manufacturing industry. Based on these
comments, we now believe it is more
appropriate to develop separate MACT

floors for the different types of storage
tanks in the semiconductor industry,
and that it was inappropriate to use
storage tanks from the HCI production
industry as the most representative
similar source.

It was always our intent to include all
storage and wastewater tanks containing
HAP in the affected source. However,
based on the additional information
provided by the industry, we have
concluded that it was not appropriate to
develop one MACT floor for all types of
tanks due to the wide range of emissions
from the each type of tank. While we
cannot exempt an emission source
solely due to the low annual emissions
from that source, we thought that the
MACT floor level of control could be
influenced by the level of emissions
from each type of tank and the existing
regulations (i.e., RCRA) to which some
tanks may be subject. Therefore, we
developed separate MACT floors for
chemical storage tanks (including waste
storage tanks regulated under RCRA),
wastewater storage tanks, and
wastewater treatment tanks.

We found that the MACT floor level
of control for both chemical storage
tanks and wastewater storage tanks,
based on the top five best performing
sources in each data set, is the same for
each type of tank. The level of control
is to reduce emissions through the use
of a scrubber and is identical to the level
of control used to establish the emission
limits as proposed. However, based on
other comments we received, we
decided not to use the same procedure
to establish the emission limits for the
final rule. For wastewater treatment
tanks, we determined the MACT floor
level of control to be no emissions
reduction.

The data set we used to establish the
original MACT floor for storage tank
emissions included the type of control
(e.g., scrubbers), but no information on
the performance of the control devices
or pollutant concentration in the outlet
streams. In order to establish emission
limits, we previously relied on the
performance of controls used by the HCI
production industry on HCI storage
tanks. We used these data because the
majority of tanks reported by the
semiconductor industry contained HCI
as well. We considered the HCI
production industry data to be the most
representative similar source for which
we had data.

The comments we received
questioned whether these storage tanks
were representative, similar sources. In
response to these comments, we further
investigated the similarities and
differences of the semiconductor
manufacturing industry storage tanks
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and the HCI production industry tanks.
We first determined that there is a large
size differential between the tanks used
by the semiconductor industry and
those used by the HCI production
industry. The largest reported
semiconductor industry storage tank
was 16,000 gallons, and most were less
than 10,000 gallons. In contrast, most of
the storage tanks reported by the HClI
production industry ranged from
200,000 gallons to over 2 million
gallons. We then determined that the
HCI stored by the semiconductor
industry was often diluted, while the
HCI production industry almost
exclusively stored concentrated HCI.
Based on the larger tank size and the
higher concentration of material stored,
the emission streams from the HCI
production industry storage tanks will
have a considerably higher pollutant
concentration than from the
semiconductor industry storage tanks.
We believe this is a more important
consideration when establishing
emission limits than simply looking at
the similarity of the material stored.
Thus, we expect that the emissions
streams from the semiconductor
manufacturing industry storage tanks
will have a very low concentration of
pollutants.

Since the semiconductor industry
storage tank emission streams will have
similar characteristics to those of
process vents (i.e., low pollutant
concentration), we now believe the most
representative similar sources for
evaluating the MACT floor for storage
tanks are the semiconductor industry
process vents. Therefore, in response to
the comments concerning our use of
HCI production industry storage tanks
as the most representative similar
source, we are adopting the process vent
inorganic HAP emission limits for
storage tanks in the final rule.

We also agree that we should have
given further consideration to controls
more stringent than the MACT floor for
storage tanks less than 800 gallons (now
1,500 gallons in the final rule as
discussed below) and wastewater
treatment tanks. The MACT floor for
both of these types of tanks was
determined to be no control. However,
controls more stringent than the MACT
floor (i.e., scrubbers) are technically
feasible as demonstrated by the data
provided by the industry on tanks
greater than 1,500 gallons.

In order to include emission limits
more stringent than the MACT floor
level of control in the final rule, they
must be feasible on both a technical and
cost basis. Technical feasibility is
assumed based on similar control on
larger tanks as reported by the industry.

To evaluate cost feasibility, we
estimated the HAP emissions from a
1,500 gallon tank containing
concentrated HCI, assuming one
complete turnover per day. These
parameters will result in the maximum
amount of HAP emissions from the tank
that we would expect for the
semiconductor manufacturing industry.
We then estimated the cost of a scrubber
to control these emissions by 99
percent. Finally, we calculated the cost
per ton of additional HAP emission
reduction achieved above the MACT
floor level of control, which was more
than $285,000 per ton. Based on this
result, we considered this level of
control to be infeasible on a cost basis
and did not require emission control
more stringent than the MACT floor for
storage tanks less than 1,500 gallons or
wastewater treatment tanks in the final
rule.

We made an additional change for the
final rule based on our revised storage
tank MACT floor analysis. Because we
eliminated several tanks from the data
set used in the MACT floor analysis, the
cutoff for the smallest size tank for
which the final rule applies increased
from 800 gallons to 1,500 gallons.

While the storage tanks that were
used to establish the MACT floor level
of control stored either HCI or HF, we
believe this level of control is applicable
to any material stored by a
semiconductor manufacturing facility.
Therefore, we do not believe that the
emission limits must necessarily be
limited to these two chemicals, as
suggested by one of the commenters.

In our final analysis, we determined
that the level of control already existing
on waste storage tanks regulated under
RCRA is equivalent to the storage tank
MACT floor level of control. We also
determined that the MACT floor for
wastewater treatment tanks was no
emissions reduction. Accordingly, we
excluded both types of tanks from any
requirements in the final rule. We added
the following definition (based on the
definition of “‘tank’” in 40 CFR 63.901,
(subpart OO—National Emission
Standards for Tanks-Level 1) and 40
CFR 63.1101 (subpart YY—National
Emission Standards for Hazardous Air
Pollutants for Source Categories:
Generic Maximum Achievable Control
Technology Standards)) for “‘storage
tank” to 40 CFR 63.7195 that clarifies
which tanks we intended to be covered
under the final rule: Storage tank means
a stationary unit that is constructed
primarily from nonearthen materials
(such as wood, concrete, steel,
fiberglass, or plastic) which provides
structural support and is designed to
hold an accumulation of liquids or other

materials used in or generated by a
semiconductor manufacturing process
unit. The following are not storage tanks
for the purposes of the final rule:

» Tanks permanently attached to
motor vehicles such as trucks, railcars,
barges, or ships;

e Flow-through tanks where
wastewater undergoes treatment (such
as pH adjustment) before discharge, and
are not used to accumulate wastewater;

» Bottoms receiver tanks; and

» Surge control tanks.

Comment: One commenter reiterated
a previous request for EPA to delist the
Semiconductor Manufacturing source
category and provided information to
support their request. The commenter
claimed that this information shows that
there will be no stand alone
semiconductor manufacturing facilities.
Therefore, since EPA listed this category
on the MACT source category list at a
time when there were stand alone
facilities that were major sources, the
basis for listing the category no longer
exists. The commenter cited the
preamble language from the initial
source category listing notice (57 FR
31576, July 16, 1992) and the first notice
revising the list (61 FR 28200, June 4,
1996) to support their interpretation of
when a category should be included on
the source category list. The commenter
stated that if a stand alone major source
did come into existence in the future,
EPA could promulgate a MACT
standard at that time. Additionally, the
commenter pointed out that case-by-
case MACT determinations under
section 112(g) of the CAA could also be
used to control emissions from such a
source.

The commenter also pointed to other
EPA actions to support their position.
The commenter noted that EPA
guidance issued after the National
Mining Association court case (National
Mining Association v. U.S. EPA, 59 F.3d
1351 (D.C. Cir. 1995)) states that section
112(d) standards should be applied to
source categories that contain stand
alone major sources or that have sources
“commonly located” at major source
facilities. The commenter also noted
that EPA, in promulgating MACT
standards for industrial process cooling
towers (IPCT), had found that co-
location of an IPCT on a major source
site is not sufficient to trigger
applicability of the rule, rather, the IPCT
must be co-located and an integral part
of the facility.

The commenter disagreed with EPA’s
interpretation that a source category
delisting can proceed only under
section 112(c)(9) of the CAA. The
commenter believed that EPA has a non-
discretionary duty under section
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112(c)(1) to periodically revise the list
in response to new information. Under
the provisions specified in section
112(c)(1), which the commenter believes
are wholly separate from the delisting
procedure in section 112(c)(9), EPA has
the authority and the latitude to remove
a previously listed source category from
the MACT standard source category list.

Response: In the preamble to the
proposed rule for semiconductor
manufacturing, we acknowledged
receipt of the pre-proposal request to
remove the Semiconductor
Manufacturing source category from the
list of source categories and indicated
we would respond in the final
rulemaking (67 FR 30852, May 8, 2002).

Section 112(d)(1) of the CAA directs
EPA to promulgate regulations for
categories of major sources of HAP
emissions. We interpret section 112(a)
as requiring consideration of all
emissions sources in determining major
source status. Thus, if a source emits 10
tons or more per year of any single HAP
or 25 tons or more per year of any
combination of HAP, it is a major
source. Similarly, if a source is co-
located with sources in other categories
and the aggregate emissions of the
combined sources is 10 or more tons per
year of a single HAP or 25 tons or more
per year of any combination of HAP,
that group of co-located sources is a
major source. This interpretation is
consistent with the legislative history on
the definition of “major source,” which
indicates clearly that all portions of a
major source are subject to MACT even
if, standing alone, individual portions of
that source would not qualify as major.
[136 Cong. Rec. S. 16927 (October 27,
1990)].

The definition of major source also
includes provisions to assure that
stationary sources which would
otherwise be subject to the emissions
standards are not excluded from control
requirements as the result of arbitrary
subdivision or description of the source.
A stationary source potentially subject
to an emissions standard because it
emits a listed air pollutant is to be
defined to include all emission points
and units of such source located within
a contiguous area and under common
control.

Because the statute instructs EPA to
consider co-located sources as major
sources, we believe we must list and
promulgate standards for source
categories that are major sources as a
result of co-location. Accordingly, when
we published the initial list of source
categories, we “includ[ed] categories of
major sources where there was
reasonable certainty that at least one
stationary source is a major source or

where sources in the category [were]
commonly located on the premises of
major sources.” (57 FR 31576, July
16,1992). The EPA continues to believe
that major source determinations must
be based on facility-wide emissions and
that a major source can be either a stand
alone major source or co-located with
other sources that in combination emit
or have the potential to emit over the
major source threshold.

We disagree with the commenter’s
reading of the preamble to the IPCT
MACT standard. In promulgating the
MACT standard, we said that even
though no individual source in the IPCT
source category is itself a major source,
we promulgated a MACT standard in
light of IPCT being co-located with other
major sources of HAP (59 FR 46339,
September 8, 1994). The IPCT MACT
provides clear precedent both for
promulgating a semiconductor MACT
standard and to not remove the
Semiconductor Manufacturing source
category from the list of source
categories.

Accordingly, because section 112(d)
requires EPA to promulgate MACT
standards for all major sources, and
since the Semiconductor Manufacturing
source category is a category of major
sources, albeit, because existing sources
are co-located with other sources that in
combination emit or have the potential
to emit over the major source
thresholds, EPA will not revise the list
of source categories to remove the
Semiconductor Manufacturing source
category.

Finally, we also believe this source
category is not static and that changes
(either economic or process) may trigger
operational changes that could result in
increased HAP emissions. Thus, it is not
entirely clear whether those sources that
are currently ‘“‘synthetic area sources”
will continue to be “synthetic area
sources.” And accordingly, it is not
inconceivable that the MACT standards
promulgated today will eventually be
applicable to more than the one
currently co-located facility. In addition,
there is always the possibility of new
major sources being constructed in the
future.

Comment: One commenter requested
that EPA reconsider delisting this
source category using de minimis
principles under section 112(c)(1) of the
CAA. The commenter proposed
exemption of all nonmajor
semiconductor process units from
regulation in a manner consistent with
the approach to applicability in section
112(g) of the CAA.

Response: The commenter’s suggested
de minimis cutoff levels are inconsistent
with the CAA’s prescribed method for

determining the MACT floor. We do not
believe that the CAA authorizes
exempting an emission source solely
due to the low annual emissions from
that source. The outlet concentration
limits for both inorganic and organic
emissions serve as the minimum
applicable limits for the affected
sources. If the outlet concentration is
below the applicable emission limit, no
controls are required to demonstrate
compliance.

IV. What Are the Final Standards?
A. What Is the Source Category?

The Semiconductor Manufacturing
source category includes operations
used to manufacture p-type and n-type
semiconductors and active solid-state
devices from a wafer substrate. Research
and development activities located at a
site manufacturing p-type and n-type
semiconductors and active solid-state
devices are integrated into the
manufacturing process (that is, they are
not stand alone operations), and these
are included in the definition of
semiconductor manufacturing.
Examples of semiconductor or related
solid-state devices include
semiconductor diodes, semiconductor
stacks, rectifiers, integrated circuits, and
transistors. The source category
includes all manufacturing from crystal
growth through wafer fabrication, and
test and assembly.

The crystal growing stage is where
crystalline wafers of silicon or other
specific semiconducting materials are
manufactured for use as the substrate in
the wafer fabrication process. Crystal
growing begins with storage of the raw
materials (usually trichlorosilane, which
is refined from ordinary sand) and ends
with the final polishing of a wafer.

The wafer fabrication process is
where a group of integrated circuits are
created on the wafer through a series of
pattern-forming processes. Wafer
fabrication begins at the point where the
wafer receives its first protective
oxidative layer and ends when a
functional integrated circuit or circuits
have been created on a wafer.

The test and assembly process is the
final step in the integrated circuit
manufacturing process and begins when
a wafer is cut into individual chips. The
chips are then mounted onto a metal
frame, connected to the leads, and
enclosed in a protective housing. The
process endpoint is the last test
performed at an assembly facility to
verify proper function of a completed
integrated circuit housing.
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B. What Is the Affected Source?

We define an affected source as a
stationary source, group of stationary
sources, or part of a stationary source to
which specific NESHAP apply. Within
a source category, we select the specific
emission sources (emission points or
groupings of emission points) that will
make up the affected source for that
category. To select these emission
sources, we mainly consider the
constituent HAP and quantity emitted
from individual or groups of emission
points.

For the Semiconductor Manufacturing
source category, the affected source
includes the collection of all
semiconductor manufacturing units
used to manufacture p-type and n-type
semiconductors and active solid-state
devices from a wafer substrate, research
and development activities integrated
into the manufacturing process at a
semiconductor manufacturing site, and
storage tanks located at a major source.

A semiconductor manufacturing
process unit is the equipment assembled
and connected by duct work or hard
piping including: Furnaces and
associated unit operations; associated
wet and dry work benches; associated
recovery devices; feed, intermediate,
and product storage tanks; product
transfer racks and connected ducts and
piping; pumps, compressors, agitators,
pressure-relief devices, sampling
connection systems, open-ended valves
or lines, valves, connectors, and
instrumentation systems; and control
devices. We have identified three
distinct processes used in the
manufacture of these semiconductors
and devices: Crystal growing, wafer
fabrication, and assembly and test. A
semiconductor manufacturing unit is
typically engaged in one of these
processes.

C. What Are the Emission Standards?

Emission limits. We are promulgating
standards that regulate HAP emissions
from process vents and storage tank
vents at semiconductor manufacturing
facilities. The standards are the same for
existing and new sources. All major
sources must reduce process vent
organic HAP outlet concentrations by 98
percent from their uncontrolled levels
and reduce uncontrolled inorganic HAP
outlet concentrations by 95 percent. As
an alternative, process vents may be
controlled to a level below 20 ppmv
organic HAP and 0.42 ppmv inorganic
HAP. In addition, all major sources
must reduce storage tank vent HAP
outlet inorganic HAP concentrations by
95 percent from their uncontrolled
levels. As an alternative, storage tank

vents may be controlled to a level below
0.42 ppmv inorganic HAP.

General Provisions. The General
Provisions (40 CFR part 63, subpart A)
also apply to you as outlined in the final
rule. The General Provisions codify
certain procedures and criteria for all 40
CFR part 63 NESHAP. The General
Provisions contain administrative
procedures, preconstruction review
procedures for new sources, and
procedures for conducting compliance-
related activities such as notifications,
reporting, and recordkeeping,
performance testing, and monitoring.
The final rule refers to individual
sections of the General Provisions to
emphasize key sections that you should
be aware of. However, unless otherwise
specifically excluded in the final rule,
all of the relevant General Provisions
requirements apply to you.

V. When Must I Comply With the Final
Rule?

Existing semiconductor
manufacturing affected sources must
comply with the final rule no later than
3 years after May 22, 2003. The effective
date is May 22, 2003. New or
reconstructed affected sources must
comply upon start-up or May 22, 2003,
whichever is later. Details of the
compliance requirements can be found
in the General Provisions, as outlined in
Table 2 to the subpart.

VI. What Are the Testing and Initial
Continuous Compliance Requirements?

In addition to the specific testing and
monitoring requirements specified
below for the affected source, the final
rule adopts the testing requirements
specified in 40 CFR 63.7.

We are promulgating testing and
initial and continuous compliance
requirements that are, where
appropriate, based on procedures and
methods that we have previously
developed and used for sources similar
to those for which standards are being
promulgated today. For example, we are
promulgating compliance determination
procedures, performance tests, and test
methods to determine what level of
control a process vent needs to achieve
to demonstrate compliance with the
standards. We are promulgating
compliance procedures to determine
process vent and storage tank vent flow
rates and HAP concentrations. The
promulgated test methods parallel what
we have used for process vents in
previous organic HAP emissions
standards (e.g., the HON) and inorganic
HAP emission standards. For measuring
vent stream flow rate, you must use
Method 2, 2A, 2C, 2D, 2F, or 2G of 40
CFR part 60, appendix A. For measuring

total vent stream organic HAP
concentration to determine whether it is
below a specified level, you must use
Method 18 of 40 CFR part 60, appendix
A. For measuring the total HAP
concentration of emission streams with
inorganic HAP to determine if it is
below a specified level, you must use
Method 320 of 40 CFR part 60, appendix
A. For measuring inorganic HAP that
are hydrogen halides, such as HCI or
HF, you must use Method 26A of 40
CFR part 60, appendix A.

Additionally, we are requiring initial
performance tests for all process vent
and storage tank vent HAP emission
control devices other than flares and
certain boilers and process heaters. For
vents controlled using flares, we are not
requiring performance tests because we
have developed design specifications
that ensure these devices will achieve
98 percent destruction efficiency. As
with the HON, we are not promulgating
a requirement to perform an initial
performance test for boilers and process
heaters larger than 44 megawatts (MW)
because they operate at high
temperatures and residence times. In
general, the higher the temperature and
residence time, the greater the level of
HAP destruction that is achieved by a
control device. Therefore, boilers and
process heaters larger than 44 MW
easily achieve the required 98 percent
destruction efficiency or the alternative
requirement to reduce outlet
concentrations below 20 ppmv.

For all other types of control devices,
the final rule requires you to conduct a
performance test to demonstrate that the
control device can achieve the required
control level and to establish operating
parameters to be maintained to
demonstrate continuous compliance.
The testing requirements for
semiconductor manufacturing list the
parameters that can be monitored for the
common types of combustion devices.
For other control devices, we require
that you establish site-specific
parameter ranges for monitoring
purposes through the Notification of
Compliance Status report and through
the facility’s operating permit.
Parameters selected are required to be
good indicators of continuous control
device performance.

VII. What Notification, Recordkeeping,
and Reporting Requirements Must I
Follow?

We are promulgating notification,
recordkeeping, and reporting
requirements in accordance with 40
CFR part 63, subpart A and other
previously promulgated NESHAP for
similar source categories.
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We are requiring that owners or
operators of semiconductor
manufacturing affected sources submit
the following four types of reports: An
Initial Notification report, a Notification
of Compliance Status report, periodic
compliance reports, reports of changes
and other specified events. Records of
reported information and other
information necessary to document
compliance with the promulgated
standards are required to be kept for 5
years. Equipment design records would
be required to be kept for the life of the
equipment.

For the Initial Notification report, we
are requiring that you list the
semiconductor manufacturing
operations at your facility, and the
provisions of the final rule that may
apply. The Initial Notification report
must also state whether your facility can
achieve compliance by the specified
compliance date. You must submit this
notification by May 21, 2004, for
existing sources, and within 180 days
before commencement of construction
or reconstruction of an affected source.

For the Notification of Compliance
Status report, we are requiring that you
submit the information necessary to
demonstrate that compliance has been
achieved, such as the results of
performance tests and design analyses.
For each test method that you use for a
particular kind of emission point (e.g.,
process vent), you must submit one
complete test report. This notification
must also include the specific range
established for each monitored
parameter for each emission point for
demonstrating continuous compliance,
and the rationale for why this range
indicates proper operation of the control
device.

We are requiring that you submit
semiannual compliance reports. These
reports must include a statement that no
deviations from the emission limitations
occurred during the reporting period,
and that no continuous monitoring
system (CMS) was inoperative, inactive,
malfunctioning, out-of-control, repaired,
or adjusted. Additionally, a statement
must be included if you had a startup,
shutdown, or malfunction during the
reporting period, and you took actions
consistent with your SSMP. For process
and storage tank vents, records of
continuously monitored parameters
must be kept. Records that such
inspections or measurements were
performed must be kept, but results are
included in your periodic report only if
there is a deviation from the operating
limit. For each deviation from an
emission limit, the semiannual
compliance reports must document the
time periods of each deviation; its

cause; whether it occurred during a
period of startup, shutdown, or
malfunction; and whether and what
time periods the CMS was inoperative
or out of control.

We are requiring that you submit an
immediate startup, shutdown, and
malfunction report if you had a startup,
shutdown, or malfunction that is not
consistent with your SSMP.

Other reporting requirements include
reports to notify the regulatory authority
before or after a specific event (e.g., if
a process change is made, requests for
extension of repair period).

VIII. What Are the Environmental,
Energy, and Economic Impacts of the
Final Rule?

This section presents projected
impacts for existing sources only. We
did not calculate impacts for new
sources because we do not project any
new major sources will commence
construction in the foreseeable future.
We expect that any new sources will
have HAP emissions below major source
thresholds. The industry trend over the
past several years has been that HAP
emissions have decreased while
semiconductor production has
increased. As a result, only one source
in the industry is still a major source of
HAP, and only because it is collocated
at a facility with other HAP-emitting
operations. We do not project that any
other new semiconductor sources will
be built on the site of another major
HAP emitting operation. We also project
that the types of technologies that have
evolved (e.g., producing larger wafers),
which are in general emit fewer HAP
per chip manufactured, will continue.

A. What Are the Secondary and Energy
Impacts?

We do not anticipate any significant
increase in national annual energy usage
as a result of the final rule. Energy
impacts include changes in energy use,
typically increases, and secondary air
impacts associated with increased
energy use. Increases in energy use are
associated with the operation of control
equipment—in this case, the use of
thermal oxidizers and scrubbers—to
control process vents. Secondary air
impacts associated with increased
energy use are the emission of
particulates, sulfur oxides (SOx), and
nitrogen oxides (NOx). These secondary
impacts are associated with power
plants that would supply the increased
energy demand. Since we project the
final rule will apply to only one existing
major source, no significant new control
equipment requirements are expected.
Therefore, secondary and energy
impacts will be negligible.

B. What Are the Cost Impacts?

Although we estimate there are
approximately 127 facilities engaged in
semiconductor production, we estimate
that the source category contains only
one existing major source subject to the
regulatory provisions specified under
the final rule. The remaining facilities
are either area sources or synthetic
minor sources, which are sources that
have the potential to emit above major
source thresholds but have taken
enforceable permit conditions limiting
their HAP emissions to below these
major source thresholds.

We estimate the annualized cost for
the one major source affected by this
final rule to be $2,300, solely to comply
with monitoring, inspecting, reporting
and recordkeeping requirements. (Note:
This source meets the CAA section 112
definition of ““major source” not because
it emits 10 tons or more of any one HAP
or 25 tons or more of HAP in aggregate,
but because it is collocated at a plant
site that is a major source subject to
other NESHAP. We estimate this
semiconductor manufacturing source
emits less than one ton of HAP per
year.) We project there will be no capital
or operating costs for control
equipment. Further, we estimate a one-
time total cost of $33,000 for the
approximately 126 non-major sources to
read the rule. We estimate that there
will be no impacts on new sources
because we do not project that any new
major sources will be built over the next
3 years.

C. What Are the Economic Impacts?

The final rule applies to only one
major existing source, and no significant
new control equipment requirements
are expected. We estimate the MIRR
costs for this facility to be only $6,956
over a 3-year period. Therefore, no
economic impact on the industry is
expected.

IX. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), we must
determine whether the regulatory action
is “significant”” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. The Executive
Order defines “‘significant regulatory
action” as one that is likely to result in
arule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
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productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligation of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

The information collection
requirements in the final rule have been
submitted for approval to OMB under
the Paperwork Reduction Act, 44 U.S.C.
3501, et seq. An Information Collection
Request (ICR) document has been
prepared by EPA (ICR No. 2042.01) and
a copy may be obtained from Susan
Auby by mail at the Collection
Strategies Division (2822), U.S. EPA,
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460, by e-mail at
auby.susan@epa.gov, or by calling (202)
566—1672. A copy may also be
downloaded off the internet at http://
www.epa.gov/icr. The information
requirements are not enforceable until
OMB approves them.

The information requirements are
based on notification, recordkeeping,
and reporting requirements in the
NESHAP General Provisions (40 CFR
part 63, subpart A), which are
mandatory for all operators subject to
national emission standards. These
recordkeeping and reporting
requirements are specifically authorized
by section 114 of the CAA (42 U.S.C.
7414). All information submitted to EPA
pursuant to the recordkeeping and
reporting requirements for which a
claim of confidentiality is made is
safeguarded according to Agency
policies set forth in 40 CFR part 2,
subpart B.

The annual monitoring, reporting, and
recordkeeping burden for this
collection, as averaged over the first 3
years after the effective date of the rule,
is estimated to be 41 labor hours per
year at a total annual cost of $2,319.
This estimate includes a one-time plan
for demonstrating compliance, annual
compliance certification reports,
notifications, and recordkeeping. Total
labor burden associated with the
monitoring requirements over the 3-year

period of the ICR are estimated at
$6,956.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR, chapter
15. The OMB control number for the
information collection requirements in
this rule will be listed in an amendment
to 40 CFR part 9 in a subsequent
Federal Register document after OMB
approves the ICR.

C. Regulatory Flexibility Act

The EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
the final rule. The EPA has also
determined that this final rule will not
have a significant economic impact on
a substantial number of small entities.
For purposes of assessing the impacts of
this final rule on small entities, small
entity is defined as: (1) A small business
according to Small Business
Administration (SBA) size standards for
NAICS code 334413 (i.e., semiconductor
crystal growing facilities, semiconductor
wafer fabrication facilities,
semiconductor test and assembly
facilities) whose parent company has
500 or fewer employees; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, EPA has concluded that this
action will not have a significant
economic impact on a substantial
number of small entities. Based on the

above definition of small entities, the
EPA has determined that there are no
small businesses within this source
category that would be subject to the
final rule.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rule
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that the final
rule does not contain a Federal mandate
that may result in expenditures of $100
million or more to State, local, and
tribal governments, in the aggregate, or
the private sector in any 1 year. The
maximum total annual cost of the final
rule for any year has been estimated to
be about $35,800. Thus, the final rule is
not subject to the requirements of
sections 202 and 205 of the UMRA. In
addition, EPA has determined that the
standards contains no regulatory
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requirements that might significantly or
uniquely affect small governments
because it contains no requirements that
apply to such governments or impose
obligations upon them.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires the EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

The final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to the rule.
Although section 6 of Executive Order
13132 does not apply to the rule, EPA
did consult with State and local officials
to enable them to provide timely input
in the development of the final rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires the
EPA to develop an accountable process
to ensure ‘“‘meaningful and timely input
by tribal officials in the development of
regulatory policies that have tribal
implications.” The final rule does not
have tribal implications, as specified in
Executive Order 13175. No tribal
governments own or operate
semiconductor manufacturing facilities.
Thus, Executive Order 13175 does not
apply to the final rule.

G. Executive Order 13045: Protection of
Children From Environmental Health &
Safety Risks

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If

the regulatory action meets both criteria,
the EPA must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that are based on
health or safety risks, such that the
analysis required under section 5-501 of
the Executive Order has the potential to
influence the regulation. The final rule
is not subject to Executive Order 13045
because it is based on technology
performance and not on an assessment
of health or safety risks. Furthermore,
the final rule has been determined not
to be “economically significant” as
defined under Executive Order 12866.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

The final rule is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001) because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995 (Pub. L. No. 104—
113; 15 U.S.C. 272 note) directs the EPA
to use voluntary consensus standards in
their regulatory and procurement
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices) developed or
adopted by one or more voluntary
consensus bodies. The NTTAA directs
EPA to provide Congress, through
annual reports to the Office of
Management and Budget (OMB), with
explanations when an agency does not
use available and applicable voluntary
consensus standards.

The final rule involves technical
standards. The EPA cites the following
standards in this rule: EPA Methods 1,
1A, 2, 2A, 2C, 2D, 2F, 2G, 3, 3A, 3B, 4,
18, 25, 25A, 26, 26A, and 320.
Consistent with the NTTAA, EPA
conducted searches to identify
voluntary consensus standards in
addition to these EPA method. No
applicable voluntary consensus
standards were identified for EPA
Methods 1A, 2A, 2D, 2F, 2G. The search
and review results have been

documented and are placed in the
docket A—97-15 for the final rule.

The voluntary consensus standard
ASTM D6420-99, “Standard Test
Method for Determination of Gaseous
Organic Compounds by Direct Interface
Gas Chromatography-Mass
Spectrometry (GC/MS),” is appropriate
in the cases described below for
inclusion in this rule in addition to EPA
Method 18 codified at 40 CFR Part 60
Appendix A for the measurement of
toluene and total organic HAP.

Similar to EPA’s performance-based
Method 18, ASTM D6420-99 is also a
performance-based method for
measurement of gaseous organic
compounds. However, ASTM D6420-99
was written to support the specific use
of highly portable and automated GG/
MS. While offering advantages over the
traditional Method 18, the ASTM
method does allow some less stringent
criteria for accepting GC/MS results
than required by Method 18. Therefore,
ASTM D6420-99 is a suitable
alternative to Method 18 only where: (1)
The target compound(s) are those listed
in Section 1.1 of ASTM D6420-99, and
(2) the target concentration is between
150 ppbv and 100 ppmv.

For target compound(s) not listed in
Section 1.1 of ASTM D6420-99, but
potentially detected by mass
spectrometry, the regulation specifies
that the additional system continuing
calibration check after each run, as
detailed in Section 10.5.3 of the ASTM
method, must be followed, met,
documented, and submitted with the
data report even if there is no moisture
condenser used or the compound is not
considered water soluble. For target
compound(s) not listed in Section 1.1 of
ASTM D6420-99, and not amenable to
detection by mass spectrometry, ASTM
D6420-99 does not apply.

As aresult, EPA will cite ASTM
D6420-99 in this rule. The EPA will
also cite Method 18 as a gas
chromatography (GC) option in addition
to ASTM D6420-99. This will allow the
continued use of GC configurations
other than GC/MS.

In addition to the voluntary
consensus standard EPA cites in this
rule, the search for emissions
measurement procedures identified 14
other voluntary consensus standards.
The EPA determined that 11 of these 14
standards identified for measuring
emissions of the HAPs or surrogates
subject to emission standards in this
rule were impractical alternatives to
EPA test methods for the purposes of
this rule. Therefore, EPA does not
intend to adopt these standards for this
purpose. The reasons for this
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determination for the 11 methods are
discussed in the docket.

Two of the 14 voluntary consensus
standards identified in this search were
not available at the time the review was
conducted for the purposes of the final
rule because they are under
development by a voluntary consensus
body: ASME/BSR MFC 13M, “Flow
Measurement by Velocity Traverse,” for
EPA Method 2 (and possibly 1); and
ASME/BSR MFC 12M, “Flow in Closed
Conduits Using Multiport Averaging
Pitot Primary Flowmeters,” for EPA
Method 2.

The voluntary consensus standard
ASTM D6348-98, “‘Determination of
Gaseous Compounds by Extractive
Direct Interface Fourier Transform
(FTIR) Spectroscopy,” has been
reviewed by the EPA as a potential
alternative to EPA Method 320.
Suggested revisions to ASTM D6348-98
were sent to ASTM by the EPA that
would allow the EPA to accept ASTM
D6348-98 as an acceptable alternative.
The ASTM Subcommittee D22—-03 is
currently undertaking a revision of
ASTM D6348-98. Because of this, we
are not citing this standard as a
acceptable alternative for EPA Method
320 in the final rule today. However,
upon successful ASTM balloting and
demonstration of technical equivalency
with the EPA FTIR methods, the revised
ASTM standard could be incorporated
by reference for EPA regulatory
applicability. In the interim, facilities
have the option to request ASTM
D6348-98 as an alternative test method
under 40 CFR 63.7(f) and 63.8(f) on a
case-by-case basis.

Table 1 to subpart BBBBB lists the
EPA testing methods included in the
final rule. Under 40 CFR 63.7(f) and
63.8(f) of subpart A, a source may apply
to EPA for permission to use alternative
test methods or alternative monitoring
requirements in place of any of the EPA
testing methods, performance
specifications, or procedures.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801, et seq., as added by the
SBREFA, generally provides that before
a rule may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. The EPA will submit a
report containing the rule and other
required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect

until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2). The rule will be effective May
22, 2003.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: February 28, 2003.
Christine T. Whitman,
Administrator.

» For the reasons stated in the preamble,
title 40, chapter I, part 63 of the Code of
the Federal Regulations is amended as
follows:

PART 63—[AMENDED]

» 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

m 2. Part 63 is amended by adding
subpart BBBBB to read as follows:

Subpart BBBBB—National Emission
Standards for Hazardous Air Pollutants
for Semiconductor Manufacturing

Sec.

What This Subpart Covers

63.7180 What is the purpose of this
subpart?

63.7181 Am I subject to this subpart?

63.7182 What parts of my facility does this
subpart cover?

63.7183 When do I have to comply with
this subpart?

Emission Standards

63.7184 What emission limitations,
operating limits, and work practice
standards must I meet?

Compliance Requirements

63.7185 What are my general requirements
for complying with this subpart?

63.7186 By what date must I conduct
performance tests or other initial
compliance demonstrations?

63.7187 What performance tests and other
compliance procedures must I use?

63.7188 What are my monitoring
installation, operation, and maintenance
requirements?

Applications, Notifications, Reports, and

Records

63.7189 What applications and
notifications must I submit and when?

63.7190 What reports must I submit and
when?

63.7191 What records must I keep?

63.7192 In what form and how long must I
keep my records?

Other Requirements and Information

63.7193 What parts of the General
Provisions apply to me?

63.7194 Who implements and enforces this
subpart?

63.7195 What definitions apply to this
subpart?

Tables to Subpart BBBBB of Part 63

Table 1 to Subpart BBBBB of Part 63—
Requirements for Performance Tests

Table 2 to Subpart BBBBB of Part 63—
Applicability of General Provisions to
Subpart BBBBB

What This Subpart Covers

§63.7180 What is the purpose of this
subpart?

This subpart establishes national
emission standards for hazardous air
pollutants (NESHAP) for semiconductor
manufacturing facilities. This subpart
also establishes requirements to
demonstrate initial and continuous
compliance with the emission
standards.

§63.7181 Am | subject to this subpart?

(a) You are subject to this subpart if
you own or operate a semiconductor
manufacturing process unit that is a
major source of hazardous air pollutants
(HAP) emissions or that is located at, or
is part of, a major source of HAP
emissions.

(b) A major source of HAP emissions
is any stationary source or group of
stationary sources located within a
contiguous area and under common
control that emits or has the potential to
emit, considering controls, in the
aggregate, any single HAP at a rate of 10
tons per year (tpy) or more or any
combination of HAP at a rate of 25 tpy
or more.

§63.7182 What parts of my facility does
this subpart cover?

(a) This subpart applies to each new,
reconstructed, or existing affected
source that you own or operate that
manufactures semiconductors.

(b) An affected source subject to this
subpart is the collection of all
semiconductor manufacturing process
units used to manufacture p-type and n-
type semiconductors and active solid-
state devices from a wafer substrate,
including research and development
activities integrated into a
semiconductor manufacturing process
unit. A semiconductor manufacturing
process unit includes the equipment
assembled and connected by ductwork
or hard-piping including furnaces and
associated unit operations; associated
wet and dry work benches; associated
recovery devices; feed, intermediate,
and product storage tanks; product
transfer racks and connected ducts and
piping; pumps, compressors, agitators,
pressure-relief devices, sampling
connecting systems, open-ended valves
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or lines, valves, connectors, and
instrumentation systems; and control
devices.

(c) Your affected source is a new
affected source if you commence
construction of the affected source after
May 8, 2002, and you meet the
applicability criteria in § 63.7181 at the
time you commence construction.

(d) Your affected source is a
reconstructed affected source if you
meet the criteria for ‘“‘reconstruction,” as
defined in §63.2.

(e) Your source is an existing affected
source if it is not a new or reconstructed
affected source.

§63.7183 When do | have to comply with
this subpart?

(a) If you have a new or reconstructed
affected source, you must comply with
this subpart according to paragraphs
(a)(1) and (2) of this section.

(1) If you start up your affected source
before May 22, 2003, then you must
comply with the emission standards for
new and reconstructed sources in this
subpart no later than May 22, 2003.

(2) If you start up your affected source
after May 22, 2003, then you must
comply with the emission standards for
new and reconstructed sources in this
subpart upon startup of your affected
source.

(b) If you have an existing affected
source, you must comply with the
emission standards for existing sources
no later than 3 years from May 22, 2003.

(c) If you have an area source that
increases its emissions or its potential to
emit such that it becomes a major source
of HAP and an affected source subject
to this subpart, paragraphs (c)(1) and (2)
of this section apply.

(1) Any portion of your existing
facility that is a new affected source as
specified at §63.7182(c), or a
reconstructed affected source as
specified at §63.7182(d), must be in
compliance with this subpart upon
startup.

(2) Any portion of your facility that is
an existing affected source, as specified
at §63.7182(e), must be in compliance
with this subpart by not later than 3
years after it becomes a major source.

(d) You must meet the notification
requirements in §63.7189 and in
subpart A of this part. You must submit
some of the notifications (e.g., Initial
Notification) before the date you are
required to comply with the emission
limitations in this subpart.

Emission Standards

§63.7184 What emission limitations,
operating limits, and work practice
standards must | meet?

(a) If you have a new, reconstructed,
or existing affected source, as defined in
§63.7182(b), you must comply with all
applicable emission limitations in this
section on and after the compliance
dates specified in § 63.7183.

(b) Process vents—organic HAP
emissions. For each process vent that
emits organic HAP, other than process
vents from storage tanks, you must limit
organic HAP emissions to the level
specified in paragraph (b)(1) or (2) of
this section. These limitations can be
met by venting emissions from your
process vent through a closed vent
system to any combination of control
devices meeting the requirements of
§63.982(a)(2).

(1) Reduce the emissions of organic
HAP from the process vent stream by 98
percent by weight.

(2) Reduce or maintain the
concentration of emitted organic HAP
from the process vent to less than or
equal to 20 parts per million by volume
(ppmv).

(c) Process vents—inorganic HAP
emissions. For each process vent that
emits inorganic HAP, other than process
vents from storage tanks, you must limit
inorganic HAP emissions to the level
specified in paragraph (c)(1) or (2) of
this section. These limitations can be
met by venting emissions from your
process vent through a closed vent
system to a halogen scrubber meeting
the requirements of §§63.983 (closed
vent system requirements) and 63.994
(halogen scrubber requirements); the
applicable general monitoring
requirements of § 63.996; the applicable
performance test requirements; and the
monitoring, recordkeeping and
reporting requirements referenced
therein.

(1) Reduce the emissions of inorganic
HAP from the process vent stream by 95
percent by weight.

(2) Reduce or maintain the
concentration of emitted inorganic HAP
from the process vent to less than or
equal to 0.42 ppmv.

(d) Storage tanks. For each storage
tank, 1,500 gallons or larger, you must
limit total HAP emissions to the level
specified in paragraph (d)(1) or (2) of
this section if the emissions from the
storage tank vent contains greater than
0.42 ppmv inorganic HAP. These
limitations can be met by venting
emissions from your storage tank
through a closed vent system to a
halogen scrubber meeting the
requirements of §§63.983 (closed vent

system requirements) and 63.994
(halogen scrubber requirements); the
applicable general monitoring
requirements of § 63.996; the applicable
performance test requirements; and the
monitoring, recordkeeping and
reporting requirements referenced
therein.

(1) Reduce the emissions of inorganic
HAP from each storage tank by 95
percent by weight.

(2) Reduce or maintain the
concentration of emitted inorganic HAP
from the process vent to less than or
equal to 0.42 ppmv.

(e) You must comply with the
applicable work practice standards and
operating limits contained in
§63.982(a)(1) and (2). The closed vent
system inspection requirements of
§63.983(c), as referenced by
§63.982(a)(1) and (2), do not apply.

Compliance Requirements

§63.7185 What are my general
requirements for complying with this
subpart?

(a) You must be in compliance with
the requirements of § 63.7184 at all
times, except during periods of startup,
shutdown, or malfunction.

(b) You must always operate and
maintain your affected source, including
air pollution control and monitoring
equipment, according to the provisions
in §63.6(e)(1)().

(c) You must develop and implement
a written startup, shutdown, and
malfunction plan (SSMP). Your SSMP
must be prepared in accordance with
the provisions in § 63.6(e)(3).

(d) You must perform all the items
listed in paragraphs (d)(1) through (3) of
this section:

(1) Submit the necessary notifications
in accordance with §63.7189.

(2) Submit the necessary reports in
accordance with §63.7190.

(3) Maintain all necessary records you
have used to demonstrate compliance
with this subpart in accordance with
§63.7191.

§63.7186 By what date must | conduct
performance tests or other initial
compliance demonstrations?

For each process vent or storage tank
vent emission limitation in § 63.7184 for
which initial compliance is
demonstrated by meeting a percent by
weight HAP emissions reduction, or a
HAP concentration limitation, you must
conduct performance tests or an initial
compliance demonstration within 180
days after the compliance date that is
specified for your source in §63.7183
and according to the provisions in

§63.7(a)(2).
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§63.7187 What performance tests and
other compliance procedures must | use?

(a) You must conduct each
performance test in Table 1 to this
subpart that applies to you as specified
for process vents in § 63.982(a)(2) and
storage tanks in § 63.982(a)(1).
Performance tests must be conducted
under maximum operating conditions or
HAP emissions potential. Section
63.982(a)(1) and (2) only includes
methods to measure the total organic
regulated material or total organic
carbon (TOC) concentration. The EPA
Methods 26 and 26A are included in
Table 1 to this subpart in addition to the
test methods contained within
§63.982(a)(1) and (2). The EPA Method
26 or 26A must be used for testing
regulated material containing inorganic
HAP. Method 320 of 40 CFR part 63,
appendix A, must be used to measure
total vapor phase organic and inorganic
HAP concentrations.

(b) If, without the use of a control
device, your process vent stream has an
organic HAP concentration of 20 ppmv
or less or an inorganic HAP
concentration of 0.42 ppmv or less, or
your storage tank vent stream has an
inorganic HAP concentration of 0.42
ppmv or less, you may demonstrate that
the vent stream is compliant by
engineering assessments and
calculations or by conducting the
applicable performance test
requirements specified in Table 1 to this
subpart. Your engineering assessments
and calculations, as with performance
tests (as specified in § 63.982(a)(1) and
(2)), must represent your maximum
operating conditions or HAP emissions
potential and must be approved by the
Administrator. You must demonstrate
continuous compliance by certifying
that your operations will not exceed the
maximum operating conditions or HAP
emissions potential represented by your
engineering assessments, calculations,
or performance test.

(c) If you are using a control device
to comply with the emission limitations
in §63.7184 and the inlet concentration
of HAP to the control device is 20 ppmv
or less, then you may demonstrate that
the control device meets the percent by
weight HAP emission reduction
limitation in § 63.7184(c)(1) or (d)(1) by
conducting a design evaluation as
specified in paragraph (i) of this section.
Your design evaluation must represent
your maximum operating conditions or
HAP emissions potential and must be
approved by the Administrator. You
must demonstrate continuous
compliance by certifying that your
operations will not exceed the
maximum operating conditions or HAP

emissions potential represented by your
design evaluation.

(d) During periods of startup,
shutdown, and malfunction, you must
operate in accordance with your SSMP.

(e) For each monitoring system
required in this section, you must
develop and submit for approval a site-
specific monitoring plan that addresses
the criteria specified in paragraphs (e)(1)
through (3) of this section.

(1) Installation of the continuous
monitoring system (CMS) sampling
probe or other interface at a
measurement location relative to each
affected process unit such that the
measurement is representative of
control of the exhaust emissions (e.g.,
on or downstream of the last control
device);

(2) Performance and equipment
specifications for the sample interface,
the pollutant concentration or
parametric signal analyzer, and the data
collection and reduction system; and

(3) Performance evaluation
procedures and acceptance criteria (e.g.,
calibrations).

() In your site-specific monitoring
plan, you must also address the
procedural processes in paragraphs
(£)(1) through (3) of this section.

(1) Ongoing operation and
maintenance procedures in accordance
with the general requirements of
§63.8(c)(1), (3), (4)(id), (7), and (8);

(2) Ongoing data quality assurance
procedures in accordance with the
general requirements of § 63.8(d); and

(3) Ongoing recordkeeping and
reporting procedures in accordance with
the general requirements of § 63.10(c),
(e)(1), and (e)(2)(d).

(g) You must conduct a performance
evaluation of each CMS in accordance
with your site-specific monitoring plan.

(h) You must operate and maintain
the CMS in continuous operation
according to the site-specific monitoring
plan.

(i) Design evaluation. To demonstrate
that a control device meets the required
percent by weight inorganic HAP
emission reduction limitation in
§63.7184(c)(1) or (d)(1), a design
evaluation must address the
composition of the inorganic HAP
concentration of the vent stream
entering the control device. A design
evaluation also must address other vent
stream characteristics and control
device operating parameters as specified
in any one of paragraphs (i)(1) through
(5) of this section, depending on the
type of control device that is used. If the
vent stream is not the only inlet to the
control device, the efficiency
demonstration must also consider all
other vapors, gases, and liquids, other

than fuels, received by the control
device.

(1) For a condenser, the design
evaluation shall consider the vent
stream flow rate, relative humidity, and
temperature and shall establish the
design outlet organic HAP compound
concentration level, design average
temperature of the condenser exhaust
vent stream, and the design average
temperatures of the coolant fluid at the
condenser inlet and outlet. The
temperature of the gas stream exiting the
condenser must be measured and used
to establish the outlet organic HAP
concentration.

(2) For a carbon adsorption system
that regenerates the carbon bed directly
onsite in the control device such as a
fixed-bed adsorber, the design
evaluation shall consider the vent
stream flow rate, relative humidity, and
temperature and shall establish the
design exhaust vent stream organic
compound concentration level,
adsorption cycle time, number and
capacity of carbon beds, type and
working capacity of activated carbon
used for carbon beds, design total
regeneration stream mass or volumetric
flow over the period of each complete
carbon bed regeneration cycle, design
carbon bed temperature after
regeneration, design carbon bed
regeneration time, and design service
life of carbon. For vacuum desorption,
the pressure drop shall be included.

(3) For a carbon adsorption system
that does not regenerate the carbon bed
directly onsite in the control device
such as a carbon canister, the design
evaluation shall consider the vent
stream mass or volumetric flow rate,
relative humidity, and temperature and
shall establish the design exhaust vent
stream organic compound concentration
level, capacity of carbon bed, type and
working capacity of activated carbon
used for carbon bed, and design carbon
replacement interval based on the total
carbon working capacity of the control
device and source operating schedule.

(4) For a scrubber, the design
evaluation shall consider the vent
stream composition, constituent
concentrations, liquid-to-vapor ratio,
scrubbing liquid flow rate and
concentration, temperature, and the
reaction kinetics of the constituents
with the scrubbing liquid. The design
evaluation shall establish the design
exhaust vent stream organic compound
concentration level and will include the
additional information in paragraphs
(1)(5)(i) and (ii) of this section for trays
and a packed column scrubber.

(i) Type and total number of
theoretical and actual trays;
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(ii) Type and total surface area of
packing for entire column, and for
individual packed sections if column
contains more than one packed section.

§63.7188 What are my monitoring
installation, operation, and maintenance
requirements?

If you comply with the emission
limitations of § 63.7184 by venting the
emissions of your semiconductor
process vent through a closed vent
system to a control device, you must
comply with the requirements of
paragraphs (a) and (b) of this section.

(a) You must meet the applicable
general monitoring, installation,
operation, and maintenance
requirements specified in § 63.996.

(b) You must meet the monitoring,
installation, operation, and maintenance
requirements specified for closed vent
systems and applicable control devices
in §§63.983 through 63.995. If you used
the design evaluation procedure in
§63.7187(i) to demonstrate compliance,
you must use the information from the
design evaluation to establish the
operating parameter level for monitoring
of the control device.

Applications, Notifications, Reports,
and Records

§63.7189 What applications and
notifications must | submit and when?

(a) You must submit all of the
applications and notifications in
§§63.7(b) and (c); 63.8(e), (f)(4) and
(f)(6); and 63.9(b) through (e), (g) and (h)
that apply to you by the dates specified.

(b) As specified in § 63.9(b)(2), if you
start up your affected source before May
22, 2003, you must submit an Initial
Notification not later than 120 calendar
days after May 22, 2003.

(c) As specified in § 63.9(b)(3), if you
start up your new or reconstructed
affected source on or after May 22, 2003.
you must submit an Initial Notification
not later than 120 calendar days after
you become subject to this subpart.

(d) If you are required to conduct a
performance test, you must submit a
notification of intent to conduct a
performance test at least 60 calendar
days before the performance test is
scheduled to begin as required in
§63.7(b)(1).

(e) If you are required to conduct a
performance test or other initial
compliance demonstration, you must
submit a Notification of Compliance
Status according to § 63.9(h)(2)(ii) and
according to paragraphs (e)(1) and (2) of
this section.

(1) For each initial compliance
demonstration that does not include a
performance test, you must submit the

Notification of Compliance Status before
the close of business on the 30th
calendar day following the completion
of the initial compliance demonstration.
If you used the design evaluation
procedure in § 63.7187(i) to demonstrate
compliance, you must include the
results of the design evaluation in the
Notification of Compliance Status.

(2) For each initial compliance
demonstration required that includes a
performance test conducted according
to the requirements in Table 1 to this
subpart, you must submit a notification
of the date of the performance
evaluation at least 60 days prior to the
date the performance evaluation is
scheduled to begin as required in
§63.8(e)(2).

§63.7190 What reports must | submit and
when?

(a) You must submit each of the
following reports that apply to you.

(1) Periodic compliance reports. You
must submit a periodic compliance
report that contains the information
required under paragraphs (c) through
(e) of this section, and any requirements
specified to be reported for process
vents in § 63.982(a)(2) and storage tanks
in §63.982(a)(1).

(2) Immediate startup, shutdown, and
malfunction report. You must submit an
Immediate Startup, Shutdown, and
Malfunction Report if you had a startup,
shutdown, or malfunction during the
reporting period that is not consistent
with your SSMP. Your report must
contain actions taken during the event.
You must submit this report by fax or
telephone within 2 working days after
starting actions inconsistent with you
SSMP. You are required to follow up
this report with a report specifying the
information in § 63.10(d)(5)(ii) by letter
within 7 working days after the end of
the event unless you have made
alternative arrangements with your
permitting authority.

(b) Unless the Administrator has
approved a different schedule for
submission of reports under § 63.10(a),
you must submit each report by the date
according to paragraphs (b)(1) through
(5) of this section.

(1) The first periodic compliance
report must cover the period beginning
on the compliance date that is specified
for your affected source in § 63.7183 and
ending on June 30 or December 31,
whichever date is the first date
following the end of the first 12
calendar months after the compliance
date that is specified for your source in
§63.7183.

(2) The first periodic compliance
report must be postmarked or delivered

no later than July 31 or January 31,
whichever date follows the end of the
first 12 calendar months after the
compliance date that is specified for
your affected source in § 63.7183.

(3) Each subsequent periodic
compliance report must cover the
semiannual reporting period from
January 1 through June 30 or the
semiannual reporting period from July 1
through December 31.

(4) Each subsequent periodic
compliance report must be postmarked
or delivered no later than July 31 or
January 31, whichever date is the first
date following the end of the
semiannual reporting period.

(5) For each affected source that is
subject to permitting regulations
pursuant to 40 CFR part 70 or 40 CFR
part 71, and if the permitting authority
has established dates for submitting
semiannual reports pursuant to 40 CFR
70.6(a)(3)(iii)(A) or 40 CFR
71.6(a)(3)(iii)(A), you may submit the
first and subsequent periodic
compliance reports according to the
dates the permitting authority has
established instead of according to the
dates in paragraphs (b)(1) through (4) of
this section.

(c) The periodic compliance report
must contain the information specified
in paragraphs (c)(1) through (5) of this
section.

(1) Company name and address.

(2) Statement by a responsible official
with that official’s name, title, and
signature, certifying the truth, accuracy,
and completeness of the content of the
report.

(3) Date of report and beginning and
ending dates of the reporting period.

(4) If there are no deviations from any
emission limitations that apply to you,
a statement that there were no
deviations from the emission limitations
during the reporting period and that no
CMS was inoperative, inactive,
malfunctioning, out-of-control, repaired,
or adjusted.

(5) If you had a startup, shutdown, or
malfunction during the reporting period
and you took actions consistent with
your SSMP, your periodic compliance
report must include the information in
§63.10(d)(5) for each startup, shutdown,
and malfunction.

(d) For each deviation from an
emission limitation that occurs at an
affected source where you are not using
a CMS to comply with the emission
limitations, the periodic compliance
report must contain the information in



Federal Register/Vol.

68, No. 99/ Thursday, May 22, 2003 /Rules and Regulations

27929

paragraphs (d)(1) through (2) of this
section.

(1) The total operating time of each
affected source during the reporting
period.

(2) Information on the number,
duration, and cause of deviations
(including unknown cause), if
applicable.

(e) For each deviation from an
emission limitation occurring at an
affected source where you are using a
CMS to demonstrate compliance with
the emission limitation, you must
include the information in paragraphs
(e)(1) through (8) of this section.

(1) The date and time that each
malfunction started and stopped, and
the reason it was inoperative.

(2) The date and time that each CMS
was inoperative, except for calibration
checks.

(3) The date and time that each CMS
was out-of-control, including the
information in § 63.8(c)(8).

(4) The date and time that each
deviation started and stopped, and
whether each deviation occurred during
a period of startup, shutdown, or
malfunction or during another period,
and the cause of the deviation.

(5) A summary of the total duration of
the deviation during the reporting
period, and the total duration as a
percent of the total source operating
time during that reporting period.

(6) A summary of the total duration of
CMS downtime during the reporting
period, and the total duration of CMS
downtime as a percent of the total
source operating time during the
reporting period.

(7) An identification of each HAP that
was monitored at the affected source.

(8) The date of the latest CMS
certification or audit.

§63.7191 What records must | keep?

(a) You must keep the records listed
in paragraphs (a)(1) through (3) of this
section.

(1) A copy of each notification and
report that you submitted to comply
with this subpart, including all
documentation supporting any
Notification of Compliance Status and
periodic report of compliance that you
submitted, according to the
requirements in § 63.10(b)(2)(xiv).

(2) The records in § 63.6(e)(3)(iii)
through (v) related to startup, shutdown,
and malfunctions.

(3) Records of performance tests and
performance evaluations as required in
§63.10(b)(2)(viii).

(b) For each CMS, you must keep the
records listed in paragraphs (b)(1)
through (5) of this section.

(1) Records described in
§63.10(b)(2)(vi) through (xi).

(2) All required measurements needed
to demonstrate compliance with a
relevant standard (e.g., 30-minute
averages of CMS data, raw performance
testing measurements, raw performance
evaluation measurements).

(3) All required CMS measurements
(including monitoring data recorded
during unavoidable CMS breakdowns
and out-of-control periods).

(4) Records of the date and time that
each deviation started and stopped, and
whether the deviation occurred during a
period of startup, shutdown, or
malfunction or during another period.

(5) Records for process vents
according to the requirements specified
in § 63.982(a)(2) and storage tank vents
according to the requirements specified
in §63.982(a)(1).

§63.7192 In what form and how long must
| keep my records?

(a) Your records must be in a form
suitable and readily available for
expeditious review, according to
§63.10(b)(1).

(b) As specified in § 63.10(b)(1), you
must keep each record for 5 years
following the date of each occurrence,
measurement, maintenance, corrective
action, report, or record.

(c) You must keep each record on site
for at least 2 years after the date of each
occurrence, measurement, maintenance,
corrective action, report, or record,
according to § 63.10(b)(1). You can keep
the records offsite for the remaining 3
years.

Other Requirements and Information

§63.7193 What parts of the General
Provisions apply to me?

Table 2 to this subpart shows which
parts of the General Provisions in
§§63.1 through 63.13 apply to you.

§63.7194 Who implements and enforces
this subpart?

(a) This subpart can be implemented
and enforced by us, the U.S.
Environmental Protection Agency
(EPA), or a delegated authority such as
your State, local, or tribal agency. If the
U.S. EPA Administrator has delegated
authority to your State, local, or tribal
agency, then that agency has the
authority to implement and enforce this
subpart. You should contact your U.S.
EPA Regional Office to find out if this
subpart is delegated to your State, local,
or tribal agency.

(b) In delegating implementation and
enforcement authority of this subpart to
a State, local, or tribal agency under 40
CFR part 63, subpart E, the authorities
contained in paragraph (c) of this
section are retained by the U.S. EPA

Administrator and are not transferred to
the State, local, or tribal agency.

(c) The authorities that will not be
delegated to State, local, or tribal
agencies are as listed in paragraphs
(c)(1) through (4) of this section.

(1) Approval of alternatives to the
non-opacity emission limitations in
§63.7184 under § 63.6(g).

(2) Approval of major alternatives to
test methods under § 63.7(e)(2)(ii) and
(f) and as defined in § 63.90.

(3) Approval of major alternatives to
monitoring under § 63.8(f) and as
defined in § 63.90.

(4) Approval of major alternatives to
recordkeeping and reporting under
§63.10(f) and as defined in §63.90.

§63.7195 What definitions apply to this
subpart?

Terms used in this subpart are
defined in the Clean Air Act, in §§63.2
and 63.981, the General Provisions of
this part (40 CFR part 63, subpart A),
and in this section as follows:

Control device means a combustion
device, recovery device, recapture
device, or any combination of these
devices used for the primary purpose of
reducing emissions to comply with this
subpart. Devices that are inherent to a
process or are integral to the operation
of a process are not considered control
devices for the purposes of this subpart,
even though these devices may have the
secondary effect of reducing emissions.

Process vent means the point at which
HAP emissions are released to the
atmosphere from a semiconductor
manufacturing process unit or storage
tank by means of a stack, chimney, vent,
or other functionally equivalent
opening. The HAP emission points
originating from wastewater treatment
equipment, other than storage tanks, are
not considered to be a process vent,
unless the wastewater treatment
equipment emission points are
connected to a common vent or exhaust
plenum with other process vents.

Semiconductor manufacturing means
the collection of semiconductor
manufacturing process units used to
manufacture p-type and n-type
semiconductors or active solid state
devices from a wafer substrate,
including processing from crystal
growth through wafer fabrication, and
testing and assembly. Examples of
semiconductor or related solid state
devices include semiconductor diodes,
semiconductor stacks, rectifiers,
integrated circuits, and transistors.

Semiconductor manufacturing
process unit means the collection of
equipment used to carry out a discrete
operation in the semiconductor
manufacturing process. These
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operations include, but are not limited
to, crystal growing; solvent stations used
to prepare and clean materials for
subsequent processing or for parts
cleaning; wet chemical stations used for
cleaning (other than solvent cleaning);
photoresist application, developing, and
stripping; etching; gaseous operation
stations used for stripping, cleaning,
doping, etching, and layering;

semiconductor manufacturing facility
are considered to be semiconductor
manufacturing process units.

Storage tank means a stationary unit
that is constructed primarily from
nonearthen materials (such as wood,
concrete, steel, fiberglass, or plastic)
which provides structural support and
is designed to hold an accumulation of
liquids or other materials used in or

(1) Tanks permanently attached to
motor vehicles such as trucks, railcars,
barges, or ships;

(2) Flow-through tanks where
wastewater undergoes treatment (such
as pH adjustment) before discharge, and
are not used to accumulate wastewater;

(3) Bottoms receiver tanks; and

(4) Surge control tanks.

Tables to Subpart BBBBB of Part 63

separation; encapsulation; and testing.
Research and development operations
associated with semiconductor
manufacturing and conducted at a

generated by a semiconductor

manufacturing process unit. The
following are not storage tanks for the
purposes of this subpart:

As stated in §63.7187, you must
comply with the requirements for
performance tests in the following table:

TABLE 1 TO SUBPART BBBBB OF PART 63.—REQUIREMENTS FOR PERFORMANCE TESTS

For. . .

You must. . .

Using . . .

According to the following requirements . . .

1. Process or storage tank
vent streams.

2. Process vent stream

3. Storage tank vent stream

a. Select sampling port’s
location and the number
of traverse ports.

b. Determine velocity and
volumetric flow rate.

c. Conduct gas molecular
weight analysis.

d. Measure moisture con-
tent of the stack gas.

a. Measure organic and in-
organic HAP concentra-
tion (two method option).

c. Measure organic and in-
organic HAP simulta-
neously (one method op-
tion).

Measure inorganic HAP
concentration.

Method 1 or 1A of 40 CFR
part 60, appendix A.

Method 2, 2A, 2C, 2D, 2F,
or 2G of 40 CFR part
60, appendix A.

i. Method 3, 3A, or 3B of
40 CFR part 60, appen-
dix A.

ii. ASME PTC 19.10-
1981—Part 10.

Method 4 of 40 CFR part
60, appendix A.

i. Method 18, 25, or 25A of
40 CFR part 60, appen-
dix A, AND

ii. Method 26 or 26A of 40
CFR part 60, appendix A.

Method 320 of 40 CFR
part 63, appendix A.

Method 26 or 26A of 40
CFR part 60, appendix
A, or Method 320 of 40
CFR part 63, appendix A.

Sampling sites must be located at the inlet (if emission
reduction or destruction efficiency testing is re-
quired) and outlet of the control device and prior to
any releases to the atmosphere.

For HAP reduction efficiency testing only; not nec-
essary for determining compliance with a ppmv con-
centration limit.

For flow rate determination only.

You may use ASME PTC 19.10-1981-Part 10 (avail-
able for purchase from Three Park Avenue, New
York, NY 10016-5990) as an alternative to EPA
Method 3B.

For flow rate determination and correction to dry
basis, if necessary.

(1) To determine compliance with the percent by
weight emission reduction limit, conduct simulta-
neous sampling at inlet and outlet of control device
and analyze for same organic and inorganic HAP at
both inlet and outlet; and

(2) If you use Method 25A to determine the TOC con-
centration for compliance with the 20 ppmv emis-
sion limitation, the instrument must be calibrated on
methane or the predominant HAP. If you calibrate
on the predominant HAP, you must comply with
each of the following:

—The organic HAP used as the calibration gas must
be the single organic HAP representing the largest
percent of emissions by volume.

—The results are acceptable if the response from the
high level calibration gas is at least 20 times the
standard deviation of the response from the zero
calibration gas when the instrument is zeroed on its
most sensitive scale.

—The span value of the analyzer must be less than
100 ppmv.

To determine compliance with 98 percent reduction
limit, conduct simultaneous sampling at inlet and
outlet of control device and analyze for same or-
ganic and inorganic HAP at both inlet and outlet.

To determine compliance with the percent by weight
emission reduction limit, conduct simultaneous sam-
pling at inlet and outlet of control device and ana-
lyze for same organic and inorganic HAP at both
inlet and outlet.

To determine compliance with percent by weight emis-
sion reduction limit, conduct simultaneous sampling
at inlet and outlet of control device and analyze for
same inorganic HAP at both inlet and outlet.

As stated in § 63.7193, you must comply with the applicable General Provisions requirements according to the following

table:
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TABLE 2 TO SUBPART BBBBB OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART BBBBB

Citation Subject Applicable to Subpart BBBBB?
8§63.1 .o APPHCADIILY oo Yes.
. Definitions Yes.
Units and AbbBreviations ...........cccccceeeiiiiiiiiieie e Yes.
Prohibited Activities and Circumvention .............cccceeveveeiineenn. Yes.
Construction and Reconstruction .................... Yes.
Compliance with Standards and Maintenance Yes.

Performance Testing Requirements ..........ccccccvvevvcieniinieennen.

Yes, with the exception of §63.7(e)(1). The requirements of
§63.7(e)(1) do not apply. Performance testing require-
ments that apply are specified in this subpart, and in
§63.982(a)(1) and (2).

Monitoring requirements are specified in this subpart and in
§63.982(a)(1) and (2). The closed vent system inspection
requirements of §63.983(c), as referenced by
§63.982(a)(1) and (2), do not apply.

Yes.

Yes, with the exception of §63.10(e). The requirements of
§63.10(e) do not apply. In addition, the recordkeeping and

§63.8 ..o Monitoring Requirements

8§63.9 .o Notification Requirements

§63.10 ..occvveiennns Recordkeeping and Reporting Requirements
Flares .......cccccvveiiiienicicnnne
Delegation
Addresses

Incorporation by Reference

Availability of Information ...

Yes.
Yes.
Yes.
Yes.
Yes.

reporting requirements specified in this subpart apply.

[FR Doc. 03-5519 Filed 5—-21-03; 8:45 am]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7500-8]

National Oil and Hazardous Substance
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Direct Final Notice of Deletion
of the Rose Park Sludge Pit Superfund
Site From the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region 8 is publishing a
Direct Final Notice of Deletion of the
Rose Park Sludge Pit Superfund Site
(Site), located in Salt Lake City, Utah,
from the National Priorities List (NPL).
The NPL, promulgated pursuant to
Section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is
appendix B to 40 CFR part 300, the
National Oil and Hazardous Substances
Pollution Contingency Plan (NCP). This
direct final deletion is being published
by EPA with the concurrence of the
State of Utah, through the Utah
Department of Environmental Quality
(UDEQ), based on EPA’s determination
that all appropriate response actions
under CERCLA, other than five-year
reviews and operation & maintenance,

have been completed at the Site and,
therefore, further remedial action
pursuant to CERCLA is not appropriate.
DATES: This direct final deletion will be
effective June 30, 2003, unless EPA
receives adverse comments by June 23,
2003. If EPA receives significant adverse
comment(s), EPA will withdraw the
Direct Final Notice of Deletion and it
will not take effect.

ADDRESSES: Comments should be
mailed to: Armando Saenz, Remedial
Project Manager (RPM), Mail Code:
8EPR-SR, U.S. EPA Region 8, 999 18th
Street, Suite 300, Denver, Colorado,
80202—-2466.

Information Repositories:
Comprehensive information is available
for viewing and copying at the following
information repositories for the Site: (1)
U.S. EPA Region 8 Superfund Records
Center, 999 18th Street, Fifth Floor,
Denver, Colorado 80202-2466, Monday
through Friday, 8 a.m.—4:30 p.m.; and,
(2) Utah Department of Environmental
Quality, Division of Environmental
Response & Remediation, 168 North
1950 West, Salt Lake City, Utah 84116.
FOR FURTHER INFORMATION CONTACT:
Armando Saenz, 303—-312-6559,
Remedial Project Manager (RPM), Mail
Code: 8EPR-SR, U.S. EPA Region 8, 999
18th Street, Suite 300, Denver,
Colorado, 80202-2466.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion

V. Deletion Action

1. Introduction

EPA Region 8 is publishing this Direct
Final Notice of the Deletion of the Rose
Park Sludge Pit Superfund Site from the
NPL.

The EPA identifies sites that appear to
present a significant risk to public
health or the environment and
maintains the NPL as the list of those
sites. As described in § 300.425(e)(3) of
the NCP, sites deleted from the NPL
remain eligible for remedial actions if
conditions at a deleted site warrant such
action, pursuant to EPA’s authority
under CERCLA and the NCP.

Because EPA considers this action to
be noncontroversial, this action is being
taken without prior publication of a
notice of intent to delete. This action
will be effective June 30, 2003 unless
EPA receives adverse comments by June
23, 2003 on this document. If adverse
comments are received within the 30-
day public comment period on this
document, EPA will publish a timely
withdrawal of this direct final deletion
before the effective date of the deletion
and the deletion will not take effect.
EPA will, as appropriate, prepare a
response to comments and continue
with the deletion process on the basis of
this Notice and the comments already
received. There will be no additional
opportunity to comment on this
deletion process.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
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IV discusses the Rose Park Sludge Pit
Superfund Site and demonstrates how it
meets the deletion criteria. Section V
discusses EPA’s action to delete the Site
from the NPL unless adverse comments
are received during the public comment
period.

II. NPL Deletion Criteria

Section 300.425(e) of the NCP
provides that sites may be deleted from
the NPL where no further response is
appropriate. In making a determination
to delete a site from the NPL, EPA shall
consider, in consultation with the State,
whether any of the following criteria
have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
(Hazardous Substance Superfund
Response Trust Fund) response
under CERCLA has been
implemented, and no further
response action by responsible
parties is appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or
the environment and, therefore, the
taking of remedial measures is not
appropriate.

Even if a site is deleted from the NPL,
where hazardous substances, pollutants,
or contaminants remain at the deleted
site above levels that allow for
unlimited use and unrestricted
exposure, EPA policy requires that a
subsequent review of the site be
conducted at least every five years after
the initiation of the remedial action at
the deleted site to ensure that the action
remains protective of public health and
the environment. If new information
becomes available which indicates a
need for further action, EPA may initiate
or order remedial actions. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

II1. Deletion Procedures

The following procedures apply to
deletion of the Site:

(1) The EPA, lead agency for the Site,
consulted with Utah on the deletion of
the Site from the NPL prior to
developing this direct final notice of
deletion.

(2) Utah concurred with deletion of
the Site from the NPL.

(3) Concurrent with the publication of
this Direct Final Notice of Deletion, a
notice of the availability of the parallel
Notice of Intent to Delete was published

today in the “Proposed Rules” section
of the Federal Register, is being
published in a major local newspaper of
general circulation at or near the Site
and is being distributed to appropriate
federal, state and local government
officials and other interested parties; the
newspaper notice announces the 30-day
public comment period concerning the
Notice of Intent to Delete the Site from
the NPL.

(4) The EPA placed copies of
documents supporting the deletion in
the Site information repositories
identified above.

(5) If adverse comments are received
within the 30-day public comment
period on this notice, EPA will publish
a timely notice of withdrawal of this
Direct Final Notice of Deletion before its
effective date and will prepare a
response to comments and continue
with the deletion process on the basis of
the notice of intent to delete and the
comments already received.

Deletion of a site from the NPL does
not itself create, alter or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Site
from the NPL:

Site Location & History

The Site is located in Salt Lake City,
Utah at approximately 1300 North Boy
Scout Drive (1200 West). The Site is
bordered by vacant, undeveloped land
to the north and Rose Park to the east,
west, and south. Rose Park is
maintained by Salt Lake City
Corporation and includes tennis courts,
baseball and soccer fields, picnic areas,
parking lots, and restrooms. Residential
neighborhoods are located south of Rose
Park.

Utah Oil and Refining Company
disposed of acidic waste sludges in an
unlined pit on-site from the 1930s until
1957. This waste material was generated
from the petroleum refinery located east
of the site. Salt Lake City purchased the
property in 1957 to prevent further
dumping of the waste material. In 1960
Salt Lake City Corporation removed 40
to 100 truck-loads of sludge and covered

the remaining waste sludge with a soil
cap.

IS)alt Lake City rediscovered the waste
disposal site in 1976 during expansion
of the adjacent city park. Due to state
and local concerns, EPA and Amoco
conducted a number of site
investigations between 1979 and 1981.
The sludge pit covered an area of
approximately 5.5 acres and the waste
material was found as deep as 20 feet
below ground surface (bgs). The
shallow, unconfined aquifer was
approximately eight to ten feet bgs and
flowed towards the northwest. Because
the Site was considered the State of
Utah’s top priority, it was listed on the
NPL on September 8, 1983.

Remedial Actions

Salt Lake City Corporation, Salt Lake
City/County Health Department, the
Utah State Department of Health, EPA,
and Amoco Oil Company signed an
Intergovernmental/Corporate
Cooperation Agreement (ICCA) on
October 29, 1982. The ICCA required
Amoco to conduct remedial activities
on-site, which included constructing a
bentonite slurry wall around the
perimeter of the site and capping the
waste material. The primary objectives
of the containment remedy were to
prevent exposure to the acid waste
sludge, eliminate potentially unhealthy
odors and vapors, and prevent off-site
migration of the sludge through surface
water and groundwater.

Amoco conducted remedial activities
at the Site between 1982 and 1984. First,
a two-foot wide and 30-feet deep
bentonite slurry wall was constructed
around the perimeter of the site. This
wall was installed ten feet below the
deepest known contamination.
Construction of the slurry wall was
completed on January 17, 1983.
Following installation of the slurry wall,
Amoco constructed a cap over the waste
material. This protective cover included
a sand layer, fabric membrane,
compacted clay layer, and 18-inches of
soil. Placement of the cap was
completed on July 22, 1983. The surface
of the cap was then graded to control
surface water run-on and run-off. The
final seeding of the topsoil was
completed in the spring of 1984. Lastly,
vehicular barriers and warning signs
were placed around the perimeter of the
repository in October 1984.

The U.S. Army Corps of Engineers
(COE) provided construction oversight
for the EPA. The COE indicated in their
progress reports that the slurry wall and
cap were constructed according to the
design and there were no deficiencies.
EPA also determined the remedy; as
designed and implemented; was
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protective of human health and the
environment because all exposure
pathways had been addressed.

Institutional Controls (ICs) and
Operation & Maintenance (O&M)

ICs and O&M requirements for the
Site were also included in the ICCA.
The ICs prevent excavation activities or
the installation of any underground
utilities on the Site. BP/Amoco recorded
the ICCA in the chain-of-title for the Site
at the Salt Lake County Recorders Office
in 1985. The recording provides a
public record of the ICs and background
information in the event of a transfer of
ownership.

O&M activities at the Site included
groundwater monitoring and sampling,
site inspections, and well integrity
testing. Salt Lake City Corporation
conducted O&M activities from 1984
through 1992. Because the EPA, State of
Utah, and BP/Amoco identified several
deficiencies regarding O&M activities
during this time period, BP/Amoco took
over the responsibility of O&M from the
Salt Lake City Corporation in 1992.
Since taking over this duty in 1992, BP/
Amoco has documented the O&M
activities from each year in an annual
report.

Five-Year Reviews

Three Five-Year Reviews have been
conducted at the Site. The reviews were
completed on June 1, 1992, August 5,
1997 and September 19, 2002,
respectively. These reviews indicated
that the remedy was protective of
human health and the environment.

The last review, conducted by UDEQ,
found that the cap is in good condition
thus preventing exposure to the waste
material in the repository. A chain-link
fence and guardrail around the
perimeter of the repository prevent
public access to the Site and caution
signs on each side of the repository
warn park visitors of the Site. Ground-
water monitoring data indicate the
waste material remains contained
within the repository. ICs for the Site
prevent excavation activities or the
installation of underground utilities on
the Site. Three issues that did not
immediately impact protectiveness were
identified and have subsequently been
addressed by BP/Amoco.

Policy reviews are required at the Site
every five years because remedial
activities were completed prior to the
passage of the Superfund Amendments
and Reauthorization Act (SARA) of 1986
and waste material was left on-site,
which prevents unrestricted exposure
and unlimited use of the Site. Therefore,
the next Five-Year Review for this Site

will be conducted by September 19,
2007.

Community Involvement

Public participation activities have
been satisfied as required in CERCLA
section 113(k), 42 U.S.C. 9613(k), and
CERCLA section 117, 42 U.S.C. 9617.
Documents in the deletion docket,
which EPA relied on for
recommendation of the deletion from
the NPL, are available to the public in
the information repositories.

V. Deletion Action

The EPA, with concurrence from the
State of Utah through UDEQ, has
determined that all appropriate
responses under CERCLA have been
completed, and that no further response
actions, under CERCLA, other than five-
year reviews and operation &
maintenance, are necessary. Therefore,
EPA is taking this action to delete the
Site from the NPL.

Because EPA considers this action to
be noncontroversial, this action is being
taken without prior publication of a
notice of intent to delete. This action
will be effective June 30, 2003, unless
EPA receives adverse comments by June
23, 2003. If adverse comments are
received within the 30-day public
comment period on this document, EPA
will publish a timely withdrawal of this
direct final deletion before the effective
date of the deletion and the deletion
will not take effect. EPA will, as
appropriate, prepare a response to
comments and continue with the
deletion process on the basis of the
notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment on this deletion process.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution, Water supply.

Dated: May 2, 2003.

Robert E. Roberts,
Regional Administrator, Region 8.
» For the reasons set out in this

document, 40 CFR Part 300 is amended
as follows:

PART 300—[AMENDED]

» 1. The authority citation for Part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p.351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p.193.

Appendix B—[Amended]

m 2. Table 1 of Appendix B to Part 300
is amended under ‘“Utah” by removing
the entry for “Rose Park Sludge Pit”.
[FR Doc. 03—-12612 Filed 5-21-03; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7500-6]

National Oil and Hazardous Substance
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Direct final notice of deletion of
the Petrochem Recycling Corp./Ekotek,
Inc., Superfund Site from the National
Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region 8 is publishing a
Direct final Notice of Deletion of the
Petrochem Recycling Corp./Ekotek, Inc.,
Superfund Site (Site), located in Salt
Lake City, Utah, from the National
Priorities List (NPL).

The NPL, promulgated pursuant to
Section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is
Appendix B to 40 CFR Part 300, the
National Oil and Hazardous Substances
Pollution Contingency Plan (NCP). This
direct final deletion is being published
by EPA with the concurrence of the
State of Utah, through the Utah
Department of Environmental Quality
(UDEQ), based on EPA’s determination
that all appropriate response actions
under CERCLA have been completed at
the Site and, therefore, further remedial
action pursuant to CERCLA is not
appropriate.

DATES: This direct final deletion will be
effective June 30, 2003, unless EPA
receives adverse comments by June 23,
2003. If EPA receives significant adverse
comment(s), EPA will withdraw the
Direct Final Notice of Deletion and it
will not take effect. EPA will, as
appropriate, address all public
comments in a subsequent final deletion
notice based on this Notice.
ADDRESSES: Comments should be
mailed to: Armando Saenz, Remedial
Project Manager (RPM), Mail Code:
8EPR-SR, U.S. EPA Region 8, 999 18th
Street, Suite 300, Denver, Colorado,
80202-2466.

Information Repository:
Comprehensive information is available
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for viewing and copying at the
information repository for the Site
located at: U.S. EPA Region 8 Superfund
Records Center, 999 18th Street, Fifth
Floor, Denver, Colorado 80202—-2466,
Monday through Friday, 8:00 a.m.—4:30
p.m.

FOR FURTHER INFORMATION CONTACT:
Armando Saenz, 303—-312-6559,
Remedial Project Manager (RPM), Mail
Code: 8EPR-SR, U.S. EPA Region 8, 999
18th Street, Suite 300, Denver, Colorado
80202-2466.

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Introduction

II. NPL Deletion Criteria
III. Deletion Procedures
IV. Basis for Site Deletion
V. Deletion Action

I. Introduction

EPA Region 8 is publishing this Direct
Final Notice of Deletion of the
Petrochem Recycling Corp./Ekotek, Inc.,
Superfund Site from the NPL.

The EPA identifies sites that appear to
present a significant risk to public
health or the environment and
maintains the NPL as the list of those
sites. As described in 40 CFR
300.425(e)(3) of the NCP, sites deleted
from the NPL remain eligible for
remedial actions if conditions at a
deleted site warrant such action,
pursuant to EPA’s authority under
CERCLA and the NCP.

Because EPA considers this action to
be noncontroversial, this action is being
taken without prior publication of a
notice of intent to delete. This action
will be effective June 30, 2003 unless
EPA receives adverse comments by June
23, 2003 on this document. If adverse
comments are received within the 30-
day public comment period on this
document, EPA will publish a timely
withdrawal of this direct final deletion
before the effective date of the deletion
and the deletion will not take effect.
EPA will, as appropriate, prepare a
response to comments and continue
with the deletion process on the basis of
this Notice and the comments already
received. There will be no additional
opportunity to comment on this
deletion process.

Section II of this document explains
the criteria for deleting sites from the
NPL. Section III discusses procedures
that EPA is using for this action. Section
IV discusses the Petrochem Recycling
Corp./Ekotek, Inc., Superfund Site and
demonstrates how it meets the deletion
criteria. Section V discusses EPA’s
action to delete the Site from the NPL
unless adverse comments are received
during the public comment period.

I1. NPL Deletion Criteria

Section 300.425(e) of the NCP
provides that sites may be deleted from
the NPL where no further response is
appropriate. In making a determination
to delete a site from the NPL, EPA shall
consider, in consultation with the State,
whether any of the following criteria
have been met:

i. Responsible parties or other persons
have implemented all appropriate
response actions required;

ii. All appropriate Fund-financed
(Hazardous Substance Superfund
Response Trust Fund) response under
CERCLA has been implemented, and no
further response action by responsible
parties is appropriate; or

iii. The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, the taking
of remedial measures is not appropriate.

Even if a site is deleted from the NPL,
where hazardous substances, pollutants,
or contaminants remain at the deleted
site above levels that allow for
unlimited use and unrestricted
exposure, CERCLA section 121(c), 42
U.S.C. 9621(c), requires that a
subsequent review of the site be
conducted at least every five years after
the initiation of the remedial action at
the deleted site to ensure that the action
remains protective of public health and
the environment. If new information
becomes available which indicates a
need for further action, EPA may initiate
or order remedial actions. Whenever
there is a significant release from a site
deleted from the NPL, the deleted site
may be restored to the NPL without
application of the hazard ranking
system.

I11. Deletion Procedures

The following procedures apply to
deletion of the Site:

(1) The EPA, lead agency for the Site,
consulted with Utah on the deletion of
the Site from the NPL prior to
developing this direct final notice of
deletion.

(2) Utah concurred with deletion of
the Site from the NPL.

(3) Concurrent with the publication of
this Direct Final Notice of Deletion, a
notice of the availability of the parallel
Notice of Intent to Delete was published
today in the “Proposed Rules” section
of the Federal Register, is being
published in a major local newspaper of
general circulation at or near the Site
and is being distributed to appropriate
federal, state and local government
officials and other interested parties; the
newspaper notice announces the 30-day
public comment period concerning the

Notice of Intent to Delete the Site from
the NPL.

(4) The EPA placed copies of
documents supporting the deletion in
the Site information repository
identified above.

(5) If adverse comments are received
within the 30-day public comment
period on this notice, EPA will publish
a timely notice of withdrawal of this
Direct Final Notice of Deletion before its
effective date and will prepare a
response to comments and continue
with the deletion process on the basis of
the notice of intent to delete and the
comments already received.

Deletion of a site from the NPL does
not itself create, alter or revoke any
individual’s rights or obligations.
Deletion of a site from the NPL does not
in any way alter EPA’s right to take
enforcement actions, as appropriate.
The NPL is designed primarily for
informational purposes and to assist
EPA management. Section 300.425(e)(3)
of the NCP states that the deletion of a
site from the NPL does not preclude
eligibility for future response actions,
should future conditions warrant such
actions.

IV. Basis for Site Deletion

The following information provides
EPA’s rationale for deleting the Site
from the NPL:

Site Location & History

The Site is located in Township 1
North, Range 1 West, Section 23, and
occupies approximately seven acres in
an industrial corridor in the northern
section of Salt Lake City, Utah. The Site
was originally owned and operated as
an oil refinery by O. C. Allen Oil
Company, from 1953 to 1968. In 1968,
Flinco, Inc., purchased the facility and
operated the refinery until 1978. During
that time Flinco changed its name to
Bonus International Corp. In 1978, Axel
Johnson, Inc., acquired the facility and
operated it through its Delaware-based
subsidiary, Ekotek, Inc. At that time,
Ekotek, Inc., converted the Site into a
hazardous waste storage and treatment
and petroleum recycling facility. In
1981, the Site was reincorporated as
Ekotek Incorporated, a Utah
corporation.

From 1980 to 1987, the facility
operated under Resource Conservation
and Recovery Act (RCRA) Interim
Status, and received a hazardous waste
storage permit, issued by UDEQ, in July
1987 for a limited number of activities.
Ekotek, Inc., declared bankruptcy in
November of 1987. Petrochem Recycling
Corp. leased the facility in 1987 from
Ekotek, Inc., and continued operations
until February 1988.
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Site operations were shut down in
February 1988 after the issuance to
Petrochem Recycling Corp. of a Notice
of Violation by the Utah Bureau of Solid
and Hazardous Waste and the Bureau of
Air Quality. In November 1988, Region
8 EPA Emergency Response Branch
initiated an emergency surface removal
action at the Site.

On August 2, 1989, an Administrative
Order on Consent (AOC) for Emergency
Surface Removal (Docket CERCLA—VIII—
89-25) was issued to 27 Potentially
Responsible Parties (PRPs) to undertake
actions to clean up the Site. These PRPs
operated as members of a voluntary
association termed the ESRC (Ekotek
Site Remediation Committee.) As part of
the emergency surface removal action,
the ESRC removed surface and
underground storage tanks, containers,
contaminated sludges, pooled liquids
and processing equipment from the Site.

In November 1989, EPA began site
assessment field operations. The Site
was proposed for listing on the National
Priorities List (NPL) on July 29, 1991.
The Site was listed on the NPL on
October 14, 1992. Only one operable
unit was designated for the Site.

Remedial Investigation and Feasability
Study (RI/FS)

An Administrative Order on Consent
(AOC) for the performance of the
Remedial Investigation/Feasibility
Study (RI/FS) was signed in July 1992
(Docket No. CERCLA (106) VIII-92-21).
Members of the ESRC were Respondents
for the RI/FS AOC. The Phase I field
investigation was undertaken from
December 1992 to March 1993 and
Phase II investigations were conducted
from August to October 1993. A final RI
report was issued in July 1994 and the
final FS report was issued in January
1995. Two addenda to the FS were
submitted on February 24, 1995 and
April 7, 1995. EPA published the notice
of completion for the FS and the
Proposed Plan for remedial action on
July 19, 1995.

The results of the remedial
investigation indicated that surface soils
on the property contained petroleum
hydrocarbon contaminants, including
semivolatile organic compounds
(SVOCs) and polychlorinated biphenyls
(PCBs). Contaminated soil extended to
the water table in the vicinity of the
former tank farm/processing area where
a plume of light non-aqueous phase
liquids (LNAPL) was present.
Groundwater analytical results collected
during the RI indicated that vinyl
chloride, cis-1,2-DCE, benzene, and
arsenic were present at concentrations
above their maximum contaminant
levels (MCLs). The feasibility study was

completed in January 1995 and
included development and evaluation of
ten site-wide remedial alternatives. The
alternatives consisted of various
combinations of technologies for soil
and groundwater remediation, including
soil excavation and disposal or
treatment, containment, LNAPL
removal, groundwater extraction and
disposal, and intrinsic groundwater
remediation.

Record of Decision (ROD) and
Explanations of Significant Differences
(ESDs)

EPA’s remedy decision was embodied
in a final ROD signed on September 27,
1996. The components of the selected
remedy included:

» Removal/Disposal of Hot Spot Soils

» Consolidation/Capping of Soils that
Exceed Soil Performance Standards

+ Partial Removal/Disposal of Soil
and Buried Debris and Cap Remaining
Debris

* Removal/Treatment of 100% of the
LNAPL

» Natural Attenuation/Intrinsic
Remediation of Ground Water

» Access and Land Use Restrictions
for the Site

An ESD was issued on December 9,
1997, by EPA to modify certain
remediation criteria established in the
1996 Record of Decision. The significant
differences addressed in the ESD were:
corrected and revised soil performance
standard values for 2,3,7,8,-TCDD(TEF)
and PCBs; revised soil hot spot
performance standard value for PCBs;
and an alternative to permit discharge of
water to re-injection wells or to a
surface water/storm drain via the
substantive requirements of a UPDES
permit.

A second ESD was issued on May 11,
1999, by EPA. The second ESD modified
two aspects of the 1996 Record of
Decision; first it deleted manganese as a
designated contaminant of concern in
the ground water, and second it
increased the volume of contaminated
soil destined for off-site disposal.

Changes to the original remedy due to
the two ESDs resulted in the following
remedy:

* Removal/Disposal of soils
exceeding hot spot and soil performance
standards

* Removal/Incineration of floating
LNAPL down to 0.02 feet thickness

» Natural Attenuation/Intrinsic
Remediation of groundwater

» Backfilling excavations with clean
soil and regrading/restoration of Site

Response Actions

Removal Action. An Administrative
Order on Consent for Removal Action

was issued on December 22, 1997
(Docket No. CERCLA (106) VIII-98-05)
for the performance of Drum and Sludge
Removal. Members of the ESRC were
Respondents for the Administrative
Order on Consent for Removal Action.
The actions under this AOC were
completed prior to the Remedial Design
and Remedial Action (RD/RA) Consent
Decree in order to expedite and
facilitate the remedial action. The
actions completed under the Drum and
Sludge Removal included the following:
the characterization of drummed waste
and filter cake sludge, the disposal of
approximately 230 drums and the
associated waste at a permitted RCRA
facility and the disposal of
approximately 450 cubic yards of filter
cake sludge at a permitted RCRA
facility. A final Drum and Sludge
Removal Completion Report was issued
in December 1998.

Remedial Actions. EPA and the ESRC
representatives negotiated an agreement
to implement the remedy selected in the
ROD. This agreement, in the form of a
consent decree for remedial design and
remedial action (RD/RA Consent
Decree), was lodged on March 4, 1998,
and entered on April 27, 1998, in the
U.S. District Court for Utah.

Remedial actions were conducted in
four stages:

¢ Stage 1: Building Demolition

» Stage 2: Site Demolition, Hot Spot
and Removal of Buried Debris

» Stage 3: Soil Excavation and
Disposal and LNAPL Excavation and
Incineration

 Stage 4: Groundwater Studies

All remedial actions were conducted
in accordance with the ROD, ESDs,
Remedial Design (May 1999) and
Consent Decree. Groundwater studies
supported the choice of monitored
natural attenuation/intrinsic
remediation for the groundwater
component of the remedy. Confirmatory
sampling verified that the Site achieved
the ROD cleanup objectives for soil and
groundwater and that all cleanup
actions specified in the ROD and ESDs
had been implemented.

Operation & Maintenance (O&M)

Disposal of hazardous materials,
identified in the ROD and ESDs, to a
permitted off-site disposal facility and
the achievement of the groundwater
remediation levels has eliminated the
need for O&M at the Site.

Five-Year Review

Pursuant to CERCLA section 121(c),
42 U.S.C. 9621(c), five-year reviews are
required at sites with remaining
hazardous substances, pollutants, or
contaminants above levels that allow for
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unlimited use and unrestricted
exposure. Hazardous substances above
health-based levels were removed from
the Site, eliminating the five-year
review requirement.

Community Involvement

The impacted community, near the
Site, has been represented by the Capital
Hill Neighborhood Council (Council).
The Council was funded by a Technical
Assistance Grant from EPA. Mr. Paul
Anderson acted as the Council’s advisor
and actively participated as a
stakeholder during the planning and
cleanup of the Site. Community relation
activities included public meetings, site
tours and fact sheets.

Public participation activities have
been satisfied as required in CERCLA
section 113(k), 42 U.S.C. 9613(k), and
CERCLA section 117, 42 U.S.C. 9617.
Documents in the deletion docket,
which EPA relied on for
recommendation of the deletion from
the NPL, are available to the public in
the information repository.

V. Deletion Action

The EPA, with concurrence from the
State of Utah through UDEQ, has
determined that all appropriate
responses under CERCLA have been
completed, and that no further response
actions, under CERCLA are necessary.
Therefore, EPA is taking this action to
delete the Site from the NPL.

Because EPA considers this action to
be noncontroversial, this action is being
taken without prior publication of a
notice of intent to delete. This action
will be effective June 30, 2003, unless
EPA receives adverse comments by June
23, 2003. If adverse comments are
received within the 30-day public
comment period on this document, EPA
will publish a timely withdrawal of this
direct final deletion before the effective
date of the deletion and the deletion
will not take effect. EPA will, as
appropriate, prepare a response to
comments and continue with the
deletion process on the basis of the
notice of intent to delete and the
comments already received. There will
be no additional opportunity to
comment on this deletion process.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution, Water supply.

Dated: May 2, 2003.
Robert E. Roberts,
Regional Administrator, Region 8.
» For the reasons set out in this

document, 40 CFR Part 300 is amended
as follows:

PART 300—[AMENDED]

= 1. The authority citation for Part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,

1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

» 2. Table 1 of Appendix B to Part 300
is amended under “Utah”” by removing
the entry for “Petrochem Recycling
Corp./Ekotek, Plant”.

[FR Doc. 03-12614 Filed 5-21-03; 8:45 am]
BILLING CODE 6560-50—P

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 301-53 and 301-74

[FTR Case 2003-304; FTR Amendment
2003-04]

RIN 3090-AH81

Federal Travel Regulation; Using
Promotional Materials; Conference
Planning

AGENCY: Office of Governmentwide
Policy, General Services Administration
(GSA).

ACTION: Final rule.

SUMMARY: This final rule amends the
Federal Travel Regulation (FTR) by
clarifying provisions regarding
promotional benefits or materials that a
conference planner receives from a
travel service provider. The explanation
of changes is addressed in the
supplementary information below.

DATES: Effective Date: May 22, 2003.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat, Room 4035, GS
Building, Washington, DC 20405, (202)
208-7312, for information pertaining to
status or publication schedules. For
clarification of content, contact Mr. Jim
Harte, Office of Governmentwide Policy,
Travel Management Policy, at (202)
501-0438. Please cite FTR case 2003—
304, FTR Amendment 2003-04.

SUPPLEMENTARY INFORMATION:
A. Background

The changes in this final rule clarify
existing sections of chapter 301 as
follows:

1. In §301-53.2 a new note is added.

2. Section 301-53.3 is revised.

3. Section 301-74.1 is revised by
redesignating paragraph (d) as
paragraph (e) and adding a new
paragraph (d).

B. Executive Order 12866

This is not a significant regulatory
action and, therefore, was not subject to
review under section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

C. Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for
notice and comment; therefore, the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., does not apply.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
FTR do not impose recordkeeping or
information collection requirements, or
the collection of information from
offerors, contractors, or members of the
public that require the approval of the
Office of Management and Budget under
44 U.S.C. 3501, et seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is also exempt from
congressional review prescribed under 5
U.S.C. 801 since it relates solely to
agency management and personnel.

List of Subjects in 41 CFR Parts 301-53
and 301-74

Government employees, Travel and
transportation expenses.

Dated: May 12, 2003.
Stephen A. Perry,
Administrator of General Services.

» For the reasons set forth in the
preamble, under 5 U.S.C. 5701-5709,
GSA amends 41 CFR parts 301-53 and
301-74 as set forth below:

PART 301-53—USING PROMOTIONAL
MATERIALS AND FREQUENT
TRAVELER PROGRAMS

» 1. The authority citation for 41 CFR
part 301-53 continues to read as follows:

Authority: 5 U.S.C. 5707, 31 U.S.C. 1353.

= 2. Amend § 301-53.2 by adding a note
to read as follows:

§301-53.2 What may | do with promotional
benefits or materials | receive from atravel
service provider?

* * * * *

Note to § 301-53.2: Promotional benefits or
materials you receive from a travel service
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provider in connection with your planning
and/or scheduling an official conference or
other group travel (as opposed to performing
official travel yourself) are considered
property of the Government, and you may
only accept the benefits or materials on
behalf of the Federal Government (see § 301—
74.1(d) of this chapter).

= 3. Revise §301-53.3 to read as follows:

§301-53.3 How may | use promotional
materials and frequent traveler benefits?

Promotional materials and frequent
traveler benefits may be used as follows:

(a) You may use frequent traveler
benefits earned on official travel to
obtain travel services for a subsequent
official travel assignment(s); however,
you may also retain such benefits for
your personal use, including upgrading
to a higher class of service while on
official travel.

(b) If you are offered such benefits as
a result of your role as a conference
planner or as a planner for other group
travel, you may not retain such benefits
for your personal use (see § 301-53.2 of
this chapter). Rather, you may only
accept such benefits on behalf of the
Federal Government. Such accepted
benefits may only be used for official
Government business.

PART 301-74—CONFERENCE
PLANNING

» 4. The authority citation for 41 CFR

part 301-74 continues to read as follows:

Authority: 5 U.S.C. 5707.

= 5. Amend § 301-74.1 by redesignating
paragraph (d) as paragraph (e) and
adding a new paragraph (d) to read as
follows:

§301-74.1 What policies must we follow in
planning a conference?
* * * * *

(d) Ensure that the conference planner
or designee does not retain for personal
use any promotional benefits or
materials received from a travel service
provider as a result of booking the
conference (see §§301-53.2 and 301—
53.3 of this chapter); and

* * * * *

[FR Doc. 03—12896 Filed 5—21—-03; 8:45 am)]
BILLING CODE 6820-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Substance Abuse and Mental Health
Services Administration

42 CFR Part 8
RIN 0910-AA52

Opioid Drugs in Maintenance and
Detoxification Treatment of Opiate
Addiction; Addition of Buprenorphine
and Buprenorphine Combination to
List of Approved Opioid Treatment
Medications

AGENCY: Substance Abuse and Mental
Health Services Administration
(SAMHSA), Department of Health and
Human Services.

ACTION: Interim final rule.

SUMMARY: This interim final rule
amends the Federal opioid treatment
program regulations by adding
buprenorphine and buprenorphine
combination products to the list of
approved opioid treatment medications
that may be used in federally certified
and registered opioid treatment
programs. The Food and Drug
Administration (FDA) recently
approved SubutexO (buprenorphine)
and Suboxonel (buprenorphine in fixed
combination with naloxone) for the
treatment of opiate dependence. These
two products will join methadone and
ORLAAMUO as medications that may be
used in opioid treatment programs for
the maintenance and detoxification
treatment of opioid dependence. Opioid
treatment programs that choose to use
these new products in the treatment of
opioid dependence will adhere to the
same Federal treatment standards
established for methadone and
ORLAAMUO. The Secretary invites
public comments on this action.

DATES: This interim final rule is
effective May 22, 2003. This interim
final rule is also being presented here
for public comments. Written comments
must be received by the Substance
Abuse and Mental Health Services
Administration (SAMHSA) on or before
July 21, 2003.

ADDRESSES: Comments should be
submitted to the Division of
Pharmacologic Therapy, Center for
Substance Abuse Treatment, Rockwall
II, Room 6-18, 5600 Fishers Lane,
Rockville, MD, 20857; Attention: DPT
Federal Register Representative.

FOR FURTHER INFORMATION CONTACT:
Nicholas Reuter, Center for Substance
Abuse Treatment (CSAT), Division of
Pharmacologic Therapy, SAMHSA,
Rockwall II Room 6-18, 5600 Fishers

Lane, Rockville, MD 20857, 301-443—
0457, email: nreuter@samsha.gov.
SUPPLEMENTARY INFORMATION:

Background

In a rule document published in the
Federal Register of January 17, 2001 (66
FR 4076, January 17, 2001), the
Substance Abuse and Mental Health
Services Administration (SAMHSA)
issued final regulations for the use of
narcotic drugs in maintenance and
detoxification treatment of opioid
addiction. That final rule established an
accreditation-based regulatory system
under 42 CFR part 8 (“Certification of
Opioid Treatment Programs,” “OTPs”’).
The regulations also established (under
§ 8.12) the Secretary’s standards for the
use of opioid medications in the
treatment of addiction, including
standards regarding the quantities of
opioid drugs which may be provided for
unsupervised use.

Section 8.12(h) sets forth the
standards for medication
administration, dispensing and use.
Under this section, OTPs shall use only
those opioid agonist treatment
medications that are approved by the
Food and Drug Administration under
section 505 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 355) for use
in the treatment of opioid addiction.
The regulation listed methadone and
levomethadyl acetate (ORLAAMUO) as
the opioid agonist treatment
medications considered to be approved
by the FDA for use in the treatment of
opioid addiction.

On October 8, 2002, FDA approved
two new opioid treatment medications,
buprenorphine and buprenorphine
combination for the treatment of opioid
addiction. These medications are
controlled under schedule III of the
Controlled Substances Act (“CSA,” 21
U.S.C. 812). See final rule published
October 7, 2002 (67 FR 62354). By
adding these two medications to the
previous list of approved opioid
treatment medications, the Secretary
allows OTPs to use buprenorphine and
buprenorphine combination for the
treatment of opioid addiction. OTPs will
apply the same treatment standards that
were finalized on January 17, 2001, for
methadone and ORLAAMUO.

Summary of Regulation

The opioid treatment program
regulations (42 CFR part 8) establish the
procedures by which the Secretary will
determine whether a practitioner is
qualified under section 303(g) of the
CSA (21 U.S.C. 823(g) (1)) to dispense
certain therapeutic narcotic drugs in the
treatment of individuals suffering from
narcotic addiction. These regulations
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also establish the Secretary’s standards
regarding the appropriate quantities of
narcotic drugs that may be provided for
unsupervised use by individuals
undergoing such treatment (21 U.S.C.
823(g) (3)). (See also 42 U.S.C. 257a.)

This interim final rule does not
change any of the provisions in subpart
A (Accreditation) or subpart C
(Procedures for Review of Suspension or
Proposed Revocation of OTP
Certification, and of Adverse Action
Regarding Withdrawal of Approval of an
Accreditation Body). Instead, the rule
provides for a minor amendment to
subpart B, Certification and Treatment
Standards. The rule amends only one
section of subpart B, section 8.12(h)(2)
Medication administration, dispensing,
and use.

Under 42 CFR 8.12(h)(2), OTPs are
limited to using only those opioid
agonist treatment medications that are
approved by the Food and Drug
Administration under section 505 of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 355). This section notes that
“currently the following medications
will be considered to be approved by
the Food and Drug Administration for
use in the treatment opioid addiction: (i)
Methadone; and (ii) levomethadyl
acetate (LAAM).” The effect of this rule
is to add buprenorphine and
buprenorphine combination to this list
by adding a new item (iii).

Justification for Interim Final Rule

The Administrative Procedure Act (5
U.S.C. 553) requires agencies to follow
certain procedures for informal
rulemaking, including publication of
proposed rules in the Federal Register
with an opportunity for public
comment. Section 553(b)(B) allows
agencies to dispense with prior notice
and opportunity for public comment if
the agency finds for good cause that use
of such procedures is impracticable,
unnecessary, or contrary to the public
interest. Section 553(d)(3) permits the
Secretary to waive the 30 day effective
date if it is contrary to the public
interest.

The Secretary has determined that
good cause exists for publication of this
rule without prior notice and
opportunity for public comment and
without a delayed effective date since
such procedures are contrary to the
public interest and unnecessary. It is
contrary to the public interest to deny
OTPs’ access to this important new
medication for the treatment of persons
addicted to opioids. As compared to
methadone and ORLAAM O,
buprenorphine and buprenorphine
combination are particularly useful in
treating patients who have had a shorter

course of addiction. Similarly, it would
be contrary to the public interest to
deny patients access to such
prescription drugs from OTPs
particularly in areas in which there are
no physicians who have obtained a
waiver under the Drug Addiction
Treatment Act of 2000 (“DATA,”
section 3502 of Pub. L. 106-310).

To further elaborate, while OTPs may
continue to use methadone and
ORLAAMUO for medicated assisted
treatment, buprenorphine and
buprenorphine combinations will
provide OTPs with an important
additional option for the treatment of
addiction. Indeed, because of its
“‘partial”’ agonist pharmacology,
buprenorphine will provide programs
with more flexibility in finding the most
appropriate medication for each patient.
It would thus be contrary to the public
interest to delay the availability of
buprenorphine products.

In addition to the public interest in
having buprenorphine and
buprenorphine combination products
available for treatment use as soon as
possible, prior notice and comment
procedures are unnecessary. Currently,
the rule states: “OTPs shall use only
those opioid agonist treatment
medications that are approved by the
Food and Drug Administration * * *
for use in the treatment of opioid
addiction * * *. Currently the
following opioid agonist treatment
medications will be considered to be
approved by the Food and Drug
Administation for use in the treatment
of opioid addiction: (i) Methadone; and
(ii) Levomethadyl acetate (LAAM).”
Because the buprenorphine products
have been approved by the FDA as
required by section 8.12(h)(2), the
proposed modification is technical in
nature in that it simply adds
buprenorphine and buprenorphine
combination to the list of FDA-approved
medications that may be used by OTPs.
Thus, comment is not necessary before
finalizing this change to the regulation.

Although we are making the rule
effective immediately without first
obtaining public comment, we are
providing for a 60-day comment period
after publication. Specifically, we seek
comments on the applicability of the
existing OTP rules to these newly
approved medications.

Analysis of Economic Impacts

The Secretary has examined the
impact of this interim final rule under
Executive Order 12866. Executive Order
12866 directs Federal agencies to assess
all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select

regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages,
distributive impacts, and equity). This
interim final rule does not establish
additional regulatory requirements, it
allows an activity that is otherwise
prohibited. According to Executive
Order 12866, a regulatory action is
“significant” if it meets any one of a
number of specified conditions,
including having an annual effect on the
economy of $100 million; adversely
affecting in a material way a sector of
the economy, competition, or jobs; or if
it raises novel legal or policy issues. A
detailed discussion of the Secretary’s
analysis is contained in the recent
opioid treatment final rule published in
the Federal Register of January 17, 2001
(66 FR 4086—4090). That notice
described the impact of the opioid
treatment regulations, analyzed
alternatives, and considered comments
from small entities.

The Secretary also finds that this rule
is a not a significant regulatory action as
defined by Executive Order 12866. The
rule merely adds buprenorphine and
buprenorphine combination products to
the list of medications that may be used
in the detoxification or maintenance
treatment of opioid dependence. If
opioid treatment programs choose to use
the new medications, the new
medications will be used in accordance
with the standards set forth in the
January 17, 2001, final rule (66 FR
4090). No new regulatory requirements
are imposed by this interim final rule.

For the reasons outlined above, the
Secretary has determined that this
interim final rule will not have a
significant impact upon a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act (5 U.S.C. 605(b)). Therefore an
initial regulatory flexibility analysis is
not required for this interim final rule.

The Secretary has determined that
this rule is not a major rule for the
purpose of congressional review. For the
purpose of congressional review, a
major rule is one which is likely to
cause an annual effect on the economy
of $100 million; a major increase in
costs or prices; significant effects on
competition, employment, productivity,
or innovation; or significant effects on
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets. This is
not a major rule under the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA).

The Secretary has examined the
impact of this rule under the Unfunded
Mandates Reform Act of 1995 (UMRA)
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(Pub. L. 104—4). This rule does not
trigger the requirement for a written
statement under section 202(a) of the
UMRA because it does not impose a
mandate that results in an expenditure
of $100 million (adjusted annually for
inflation) or more by State, local, and
tribal governments in the aggregate, or
by the private sector, in any one year.

Environmental Impact

The Secretary has previously
considered the environmental effects of
this rule as announced in the final rule
(66 FR 4076 at 4088). No new
information or comments have been
received that would affect the agency’s
previous determination that there is no
significant impact on the human
environment and that neither an
environmental assessment nor an
environmental impact statement is
required.

Executive Order 13132: Federalism

The Secretary has analyzed this
interim final rule in accordance with
Executive Order 13132: Federalism.
Executive Order 13132 requires Federal
agencies to carefully examine actions to
determine if they contain policies that
have federalism implications or that
preempt State law. As defined in the
Order, “policies that have federalism
implications” refer to regulations,
legislative comments or proposed
legislation, and other policy statements
or actions that have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

The Secretary is publishing this
interim final rule to modify minimally
treatment regulations that provide for
the use of approved opioid agonist
treatment medications in the treatment
of opiate addiction. The Narcotic Addict
Treatment Act (the NATA, Pub. L. 93—
281) modified the Controlled
Substances Act (CSA) to establish the
basis for the Federal control of narcotic
addiction treatment by the Attorney
General and the Secretary. Because
enforcement of these sections of the
CSA is a Federal responsibility, there
should be little, if any, impact from this
rule on the distribution of power and
responsibilities among the various
levels of government. In addition, this
interim final rule does not preempt
State law. Accordingly, the Secretary
has determined that this interim final
rule does not contain policies that have
federalism implications or that preempt
State law.

Paperwork Reduction Act of 1995

This interim final rule adds
buprenorphine and buprenorphine
combination products to the list of
approved medications that may be used
in SAMHSA-certified opioid treatment
programs. The interim final rule
establishes no new reporting or
recordkeeping requirements beyond
those discussed in the January 17, 2001,
final rule (66 FR 4076 at 4088). The
Office of Management and Budget has
approved the information collection
requirements of the final rule under
control number 0930-0206.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 (65 FR 67249,
November 6, 2000) requires us to
develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” defined in the Executive
Order to include regulations that have
‘““substantial direct effects on one or
more Indian tribes, on the relationship
between the Federal government and
the Indian tribes, or on the distribution
of power and responsibilities between
the Federal government and Indian
tribes.”

This interim final rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.

Dated: May 5, 2003.
Tommy G. Thompson,
Department of Health and Human Services.

List of Subjects in 42 CFR Part 8

Health professions, Levo-Alpha-
Acetyl-Methadol (LAAM), Methadone,
Reporting and recordkeeping
requirements.
= For the reasons set forth above, part 8
of title 42 of the Code of Federal
Regulations is amended as follows:

PART 8—CERTIFICATION OF OPIOID
TREATMENT PROGRAMS

» 1. The authority citation for part 8
continues to read as follows:

Authority: 21 U.S.C. 823; Sections 301(d),
543, and 1976 of the 42 U.S.C. 257a,
290aa(d), 290 dd—2, 300x—23, 300x—27(a),
300y-11.

m 2. Section 8.12(h) (2) is revised to read
as follows:

§8.12 Federal opioid treatment standards.
* * * * *

()* * *

(2) OTPs shall use only those opioid
agonist treatment medications that are
approved by the Food and Drug
Administration under section 505 of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 355) for use in the treatment
of opioid addiction. In addition, OTPs
who are fully compliant with the
protocol of an investigational use of a
drug and other conditions set forth in
the application may administer a drug
that has been authorized by the Food
and Drug Administration under an
investigational new drug application
under section 505(i) of the Federal
Food, Drug, and Cosmetic Act for
investigational use in the treatment of
opioid addiction. Currently the
following opioid agonist treatment
medications will be considered to be
approved by the Food and Drug
Administration for use in the treatment
of opioid addiction:

(i) Methadone;

(ii) Levomethadyl acetate (LAAM);
and

(iii) Buprenorphine and
buprenorphine combination products
that have been approved for use in the

treatment of opioid addiction.
* * * * *

[FR Doc. 03—11469 Filed 5-21-03; 8:45 am)|]
BILLING CODE 4160-20—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-1477; MB Docket No. 02—255; RM—
10524]

Radio Broadcasting Services; Cottage
Grove, Depoe Bay, Garibaldi, Toledo,
and Veneta, OR

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document at the request
of Alexandra Communications, Inc.
licensee of Station KDEP(FM), Depoe
Bay, Oregon, Signal Communications,
Inc., licensee of Station KEUG, Inc.,
Cottage Grove, Oregon, and Agpal
Broadcasting, Inc., licensee of Station
KPPT(FM), Toledo, Oregon, substitutes
channel 288A for channel 288C3 at
Depoe Bay, Oregon, reallots channel
288A from Depoe Bay to Garibaldi,
Oregon, and modifies the license of
Station KDEP(FM) to specify the new
community. It also substitutes channel
283C3 for Channel 288A at Cottage
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Grove, Oregon, reallots channel 288C3
to Veneta, Oregon, and modifies the
license of station KEUG(FM) to specify
the new community. Finally, it reallots
channel 264C2 from Toledo, Oregon to
Depoe Bay, and modifies the license of
station KPPT(FM) to specify the new
community. Channel 288A can be
allotted at Garibaldi at a site 11
kilometers (6.8 miles) south of the
community at coordinates NL 45-27-50
and WL 123-56—37. Channel 288C3 can
be allotted at Veneta at a site 4.8
kilometers (3.0 miles) southwest of the
community at coordinates NL 44—-01-56
and WL 123-24-19. Channel 264C2 can
be allotted at Depoe Bay at station
KPPT(FM)’s current site 5.9 kilometers
(3.7 miles) south of the community at
coordinates NL 44-45-23 and WL 124—
03-01.

DATES: Effective June 19, 2003.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02-255,
adopted April 30, 2003, and released
May 5, 2003. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 Twelfth Street, SW.,
Washington, DC. This document may
also be purchased from the
Commission’s duplicating contractors,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863—2893, or via e-mail
qualexint@aol.com.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

» 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]
= 2. Section 73.202(b), the Table of FM

Allotments under Oregon, is amended by

removing channel 288A and adding
channel 264C2 at Depoe Bay, by
removing channel 288A at Cottage
Grove, by removing Toledo, channel
264C2, by adding Garibaldi, channel
288C3, and by adding Veneta, channel
288C3.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-12792 Filed 5-21-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-1227; MB Docket No. 02-199; RM—
102-199; RM-10514]

Radio Broadcasting Services;
Magnolia, AR and Qil City, LA

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, at the
request of Columbia Broadcasting
Company, Inc., licensee of Station
KVMA-FM, Magnolia, Arkansas, the
Commission substitutes channel 300C2
for 300C1 at Magnolia, Arkansas and
reallots Channel 300C2 from Magnolia
to Oil City, Louisiana, as the
community’s first local transmission
service, and modifies Station KVMA'’s
authorization to specify Oil City as the
community of license. Comments filed
by Access.1 Communications—
Shreveport, LLC opposing the
reallotment are dismissed. Channel
300C2 can be reallotted from Magnolia

to Oil City at petitioner’s proposed site
27.6 kilometers (17.1 miles) northeast of
the community at coordinates 32—54—06
NL and 93-44-01 WL.

DATES: Effective June 16, 2003.

FOR FURTHER INFORMATION CONTACT:
Victoria M. McCauley, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 02—-199,
adopted, April 28, 2003, and released
April 30, 2003. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 445 12th Street,
SW., Washington, DC. This document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202—
863-2893, facsimile 202—-863—-2898, or
via e-mail qualexint@aol.com.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.
m Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

» 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

= 2. Section 73.202(b), the Table of FM
Allotments under Arkansas, is amended
by removing Magnolia, channel 300C1.

= 3. Section 73.202(b), the Table of FM
Allotments under Louisiana, is amended
by adding Oil City, channel 300C2.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-12791 Filed 5-21-03; 8:45 am)]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Docket Number TM-03-02]

RIN 0581-AC27

National Organic Program; Proposed

Amendments to the National List of
Allowed and Prohibited Substances

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the U.S. Department of
Agriculture’s (USDA) National List of
Allowed and Prohibited Substances
(National List) to reflect
recommendations submitted to the
Secretary by the National Organic
Standards Board (NOSB) from
November 15, 2000 through September
17, 2002. Consistent with
recommendations from the NOSB, this
proposed rule would: add five
substances, along with any restrictive
annotations, to the National List, and
revise the annotation of one substance.
DATES: Comments must be received by
June 2, 2003.

ADDRESSES: Interested persons may
comment on this proposed rule using
the following procedures:

¢ Mail: Comments may be submitted
by mail to: Richard H. Mathews,
Program Manager, National Organic
Program, USDA-AMS-TMP-NOP, 1400
Independence Ave., SW., Room 4008—
So., Ag Stop 0268, Washington, DC
20250.

¢ E-mail: Comments may be
submitted via the Internet to:
National.List@usda.gov.

¢ Fax: Comments may be submitted
by fax to: (202) 205-7808.

* Written comments on this proposed
rule should be identified with the
docket number TMD-03-02.
Commenters should identify the topic
and section number of this proposed
rule to which the comment refers.

¢ Clearly indicate if you are for or
against the proposed rule or some
portion of it and your reason for it.
Include recommended language changes
as appropriate.

* Include a copy of articles or other
references that support your comments.
Only relevant material should be
submitted.

It is our intention to have all
comments to this proposed rule,
whether submitted by mail, e-mail, or
fax, available for viewing on the NOP
homepage. Comments submitted in
response to this proposed rule will be
available for viewing in person at
USDA-AMS, Transportation and
Marketing, Room 4008—South Building,
1400 Independence Ave., SW.,
Washington, DC, from 9 a.m. to 12 noon
and from 1 p.m. to 4 p.m., Monday
through Friday (except official Federal
holidays). Persons wanting to visit the
USDA South Building to view
comments received in response to this
proposed rule are requested to make an
appointment in advance by calling (202)
720-3252.

FOR FURTHER INFORMATION CONTACT: Toni
A. Strother, Agricultural Marketing
Specialist, Telephone: (202) 720-3252;
Fax: (202) 205-7808.

SUPPLEMENTARY INFORMATION:

I. Background

On December 21, 2000 the Secretary
established, within the National Organic
Standards (NOS) (7 CFR part 205), the
National List (§§ 205.600 through
205.607). The National List is the
Federal list that identifies synthetic
substances and ingredients that are
allowed and nonsynthetic (natural)
substances and ingredients that are
prohibited for use in organic production
and handling. Since established, the
National List has not been amended.
However, under the authority of the
Organic Foods Production Act of 1990
(OFPA), as amended (7 U.S.C. 6501 et
seq.), the National List can be amended
by the Secretary based on proposed
amendments developed by the NOSB.

This proposed rule would amend the
National List to reflect
recommendations submitted to the
Secretary by the NOSB from November
15, 2000 through September 17, 2002.
Between the specified time period, the
NOSB has recommended that the
Secretary add five substances to
§ 205.605 of the National List based on

petitions received from industry
participants. These substances were
evaluated by the NOSB using the
criteria specified in OFPA (7 U.S.C.
6517 and 6518) and the NOS. The NOSB
also recommended that the Secretary
revise the annotation of one substance
included within section 205.605.

The NOSB has recommended that the
Secretary add additional substances to
sections 205.605 and 205.606 which
have not been included in this proposed
rule but are under review and, as
appropriate, will be included in future
rulemaking.

II. Overview of Proposed Amendments

The following provides an overview
of the proposed amendments made to
designated sections of the National List:

§205.605 Nonagricultural (nonorganic)
substances allowed as ingredients in or on
processed products labeled as ‘“‘organic’ or
““made with organic (specified ingredients
or food group(s)).”

This proposed rule would amend
paragraph (a) of § 205.605 by adding
calcium sulfate—mined and glucono
delta-lactone. This proposed rule would
also amend paragraph (b) of § 205.605
by adding animal enzymes—without
Lysosyme, cellulose, and tetrasodium
pyrophosphate.

This proposed rule would revise
current paragraph (b) of § 205.605 by
amending an annotation to read as
follows:

Potassium hydroxide—prohibited for
use in lye peeling of fruits and
vegetables except when used for peeling
peaches during the Individually Quick
Frozen (IQP) production process.

II1. Related Documents

Eight notices were published
regarding the meetings of the NOSB and
its deliberations on recommendations
and substances petitioned for amending
the National List. Substances and
recommendations included in this
proposed rule were announced for
NOSB deliberation in the following
Federal Register Notices: (1) 65 FR
64657, October 30, 2000, (Animal
enzymes); (2) 66 FR 10873, February 20,
2001, (Calcium sulfate); (3) 66 FR 48654,
September 21, 2001, (Cellulose, and
Potassium hydroxide); and (4) 67 FR
54784, August 26, 2002, (Glucono delta-
lactone, and Tetrasodium
pyrophosphate).
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IV. Statutory and Regulatory Authority

The Organic Foods Production Act of
1990 (OFPA), as amended (7 U.S.C.
6501 et seq.), authorizes the Secretary,
at §6517 (d)(1), to make amendments to
the National List based on proposed
amendments developed by the NOSB.
Sections 6518 (k)(2) and 6518 (n) of
OFPA authorize the NOSB to develop
proposed amendments to the National
List for submission to the Secretary and
establish a petition process by which
persons may petition the NOSB for the
purpose of having substances evaluated
for inclusion onto or deletion from the
National List. The National List petition
process is implemented under § 205.607
of the NOS. The current petition process
(65 FR 43259) can be accessed through
the NOP Web site at http://
www.ams.usda.gov/nop.

A. Executive Order 12866

This action has been determined to be
non-significant for purposes of
Executive Order 12866, and therefore,
does not have to be reviewed by the
Office of Management and Budget.

B. Executive Order 12988

Executive Order 12988 instructs each
executive agency to adhere to certain
requirements in the development of new
and revised regulations in order to avoid
unduly burdening the court system. The
final rule was reviewed under this
Executive Order and no additional
related information has been obtained
since then. This proposed rule is not
intended to have a retroactive effect.

States and local jurisdictions are
preempted under section 2115 of the
Organic Foods Production Act (OFPA)
(7 U.S.C. 6514) from creating programs
of accreditation for private persons or
State officials who want to become
certifying agents of organic farms or
handling operations. A governing State
official would have to apply to USDA to
be accredited as a certifying agent, as
described in section 2115 (b) of the
OFPA (7 U.S.C. 6514 (b)). States are also
preempted under sections 2104 through
2108 of the OFPA (7 U.S.C. 6503
through 6507) from creating certification
programs to certify organic farms or
handling operations unless the State
programs have been submitted to, and
approved by, the Secretary as meeting
the requirements of the OFPA.

Pursuant to section 2108(b) (2) of the
OFPA (7 U.S.C. 6507(b) (2)), a State
organic certification program may
contain additional requirements for the
production and handling of organically
produced agricultural products that are
produced in the State and for the
certification of organic farm and

handling operations located within the
State under certain circumstances. Such
additional requirements must: (a)
Further the purposes of the OFPA, (b)
not be inconsistent with the OFPA, (c)
not be discriminatory toward
agricultural commodities organically
produced in other States, and (d) not be
effective until approved by the
Secretary.

Pursuant to section 2120 (f) of the
OFPA (7 U.S.C. 6519 (), this regulation
would not alter the authority of the
Secretary under the Federal Meat
Inspection Act (21 U.S.C. 601 et seq.),
the Poultry Products Inspections Act (21
U.S.C. 451 et seq.), or the Egg Products
Inspection Act (21 U.S.C. 1031 et seq.),
concerning meat, poultry, and egg
products, nor any of the authorities of
the Secretary of Health and Human
Services under the Federal Food, Drug
and Cosmetic Act (21 U.S.C. 301 et
seq.), nor the authority of the
Administrator of the Environmental
Protection Agency (EPA) under the
Federal Insecticide, Fungicide and
Rodenticide Act (7 U.S.C. 136 et seq.).

Section 2121 of the OFPA (7 U.S.C.
6520) provides for the Secretary to
establish an expedited administrative
appeals procedure under which persons
may appeal an action of the Secretary,
the applicable governing State official,
or a certifying agent under this title that
adversely affects such person or is
inconsistent with the organic
certification program established under
this title. The OFPA also provides that
the U.S. District Court for the district in
which a person is located has
jurisdiction to review the Secretary’s
decision.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires agencies
to consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
is to fit regulatory actions to the scale of
businesses subject to the action.

Pursuant to the requirements set forth
in the RFA, the Agricultural Marketing
Service (AMS) performed an economic
impact analysis on small entities in the
final rule published in the Federal
Register on December 21, 2000. AMS
has also considered the economic
impact of this action on small entities.
Due to the changes reflected in this
proposed rule that allow the use of
additional substances in agricultural
production and handling, the
Administrator of AMS certifies that this

proposed rule will not have a significant
economic impact on a substantial
number of small entities. This action
relaxes the regulations published in the
final rule and provides small entities
with more tools to use in day-to-day
operations. Small agricultural service
firms, which include producers,
handlers, and accredited certifying
agents, have been defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $750,000 and small
agricultural producers are defined as
those having annual receipts of less than
$5,000,000.

The U.S. organic industry at the end
of 2001 included nearly 6,600 certified
crop and livestock operations, including
organic production and handling
operations, producers, and handlers.
These operations reported certified
acreage totaling more than 2.34 million
acres, 72,209 certified livestock, and
5.01 million certified poultry. Data on
the numbers of certified handling
operations are not yet available, but
likely number in the thousands, as they
would include any operation that
transforms raw product into processed
products using organic ingredients.
Growth in the U.S. organic industry has
been significant at all levels. From 1997
to 2001, the total organic acreage grew
by 74 percent; livestock numbers
certified organic grew by almost 300
percent over the same period, and
poultry certified organic increased by
2,118 percent over this time. Sales
growth of organic products has been
equally significant, growing on average
around 20 percent per year. Sales of
organic products were approximately $1
billion in 1993, but are estimated to
reach $13 billion this year, according to
the Organic Trade Association (the
association that represents the U.S.
organic industry). In addition, USDA
has accredited 81 certifying agents who
have applied to USDA to be accredited
in order to provide certification services
to producers and handlers. A complete
list of names and addresses of
accredited certifying agents may be
found on the AMS NOP Web site, at
http://www.ams.usda.gov/nop. AMS
believe that most of these entities would
be considered small entities under the
criteria established by the SBA.

Additional regulatory flexibility
analysis beyond the regulatory
flexibility analysis published in the
NOP final rule on December 21, 2000,
is not required for the purposes of this
proposed rule. Comments from small
entities affected by parts of this
proposed rule will be considered in
relation to the requirements of the RFA.
These comments must be submitted
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separately and cite 5 U.S.C. 609 in the
correspondence.

D. Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act of 1995, the existing information
collection requirements for the NOP are
approved under OMB number 0581—
0181. No additional collection or
recordkeeping requirements are
imposed on the public by this proposed
rule. Accordingly, OMB clearance is not
required by section 350(h) of the
Paperwork Reduction Act, 44 U.S.C.
3501, et seq., or OMB’s implementing
regulation at 5 CFR Part 1320.

E. General Notice of Public Rulemaking

This proposed rule reflects
recommendations submitted to the
Secretary by the NOSB. The five
substances proposed to be added to the
National List were based on petitions
from the industry and evaluated by the
NOSB using criteria in the Act and the
regulations. Because these substances
are critical to organic production and
handling operations, producers and
handlers should be able to use them in
their operations as soon as possible.
Accordingly, AMS believes that a 10-
day period for interested persons to
comment on this rule is appropriate.

List of Subjects in 7 CFR Part 205

Administrative practice and
procedure, Agriculture, Animals,
Archives and records, Imports, Labeling,
Organically produced products, Plants,
Reporting and recordkeeping
requirements, Seals and insignia, Soil
conservation.

For the reasons set forth in the
preamble, 7 CFR Part 205, Subpart G is
proposed to be amended as follows:

PART 205—NATIONAL ORGANIC
PROGRAM

1. The authority citation for 7 CFR
Part 205 continues to read as follows:

Authority: 7 U.S.C. 6501-6522.

2. Section 205.605 (proposed to be
revised at 68 FR 18560, April 16, 2003)
is amended by:

a. Adding two substances to
paragraph (a).

b. Adding three substances to
paragraph (b).

c. Revising Potassium hydroxide in
paragraph (b).

The additions and revisions read as
follows:

§205.605 Nonagricultural (nonorganic)
substances allowed as ingredients in or on
processed products labeled as ‘‘organic’ or
“made with organic (specified ingredients
or food group(s)).”

* * * * *

(a]* * %
* * * * *

Calcium sulfate—mined.
* * * * *

Glucono delta-lactone.
* * * * *

(b] E

Animal enzymes—(Rennet—animals
derived; Catalase—bovine liver; Animal
lipase; Pancreatin; Pepsin; and Trypsin).

Cellulose—for use in regenerative
casings, as an anti-caking agent (non-
chlorine bleached) and filtering aid.

* * * * *

Potassium hydroxide—prohibited for
use in lye peeling of fruits and
vegetables except when used for peeling
peaches during the Individually Quick
Frozen (IQP) production process.

Tetrasodium pyrophosphate—for use

only in textured meat analog products.
* * * * *

Dated: May 16, 2003.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Services.

[FR Doc. 03-12803 Filed 5-21-03; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930
[Docket No. FV03-930-2 PR]
Tart Cherries Grown in the States of

Michigan, et al.; Increased Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
increase the assessment rate for tart
cherries that are utilized in the
production of tart cherry products other
than juice, juice concentrate, or puree
from $0.00175 to $0.0019 per pound. It
would also increase the assessment rate
for cherries utilized for juice, juice
concentrate, or puree from $0.000875 to
$0.0019 per pound. The single
assessment rate for all assessable tart
cherries was recommended by the
Cherry Industry Administrative Board
(Board) under Marketing Order No. 930
for the 2002-2003 and subsequent fiscal
periods. The Board is responsible for
local administration of the marketing
order which regulates the handling of
tart cherries grown in the production
area. Authorization to assess tart cherry

handlers enables the Board to incur
expenses that are reasonable and
necessary to administer the program.
The fiscal period began July 1, 2002,
and ends June 30, 2003. The assessment
rate would remain in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Comments must be received by
June 2, 2003.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed action.
Comments must be sent to the Docket
Clerk, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938, or
E-mail: moabdocket.clerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours or
can be viewed at: http://www.ams/

usda.gov/fv/moab/html.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella or Kenneth G.
Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Suite
2A04, Unit 155, 4700 River Road,
Riverdale, MD 20737, telephone: (301)
734-5243, or Fax: (301)-734-5275; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, or Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement and Order No. 930 (7 CFR
part 930), regulating the handling of tart
cherries grown in the States of
Michigan, New York, Pennsylvania,
Oregon, Utah, Washington, and
Wisconsin, hereinafter referred to as the
“order.” The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this proposed rule in
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conformance with Executive Order
12866.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order now in effect, tart cherry handlers
are subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein would
be applicable to all assessable tart
cherries beginning July 1, 2002, and
continue until amended, suspended, or
terminated. This proposed rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this proposed rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This proposed rule would increase
the assessment rate established for the
Board for the 2002-2003 and
subsequent fiscal periods for cherries
that are utilized in the production of tart
cherry products other than juice, juice
concentrate, or puree from $0.00175 to
$0.0019 per pound of cherries. The
assessment rate for cherries utilized for
juice, juice concentrate, or puree would
also be increased from $0.000875 to
$0.0019 per pound.

The tart cherry marketing order
provides authority for the Board, with
the approval of USDA, to formulate an
annual budget of expenses and collect
assessments from handlers to administer
the program. The members of the Board
are producers and handlers of tart
cherries. They are familiar with the
Board’s needs and with the costs for
goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate or rates as appropriate. The
assessment rates are formulated and
discussed in a public meeting. Thus, all
directly affected persons have an

opportunity to participate and provide
input.

For the 2001-2002 fiscal period, the
Board recommended, and the
Department approved, assessment rates
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by the USDA
upon recommendation and information
submitted by the Board or other
information available to USDA.

Section 930.42(a) of the order
authorizes a reserve sufficient to cover
one year’s operating expenses. The
increased rates are expected to generate
enough income to meet the Board’s
operating expenses in 2002—-2003.

The Board met on January 24, 2002,
and unanimously recommended 2002—
2003 expenditures of $522,500. The
Board also recommended that an
assessment rate of $0.0019 be
established for all tart cherry products if
an amendment to do so passed in a May
2002 referendum of producers and
processors. The amendment passed and
was finalized by USDA on August 8,
2002 (67 FR 51698). The provisions
requiring the establishment of different
assessment rates for different products
were removed. In their place, the Board
is required to consider the volume of
cherries used in making various
products and the relative market value
of those products in deciding whether
the assessment rate should be a single,
uniform rate applicable to all cherries or
whether varying rates should be
recommended for cherries
manufactured into different products.
Prior to the amendment passing in
referendum, the Department issued a
proposed rule on June 10, 2002 (67 FR
39637) proposing a dual assessment rate
at higher amounts ($0.0021 and
$0.00105, respectively, for high and low
value cherry products) since the
uniform assessment rate amendment
was not yet effective. A rule
withdrawing that proposal was
published on April 2, 2003 (68 FR
15971). This proposal reflects the
amended provisions and the Board’s
January 24, 2002 recommendation.

The amended assessment provisions
allow the Board to recommend a
uniform single assessment rate for all
assessable tart cherries handled, or
variable rates depending on the
quantities and values of the cherries
used in the various products. A two-
tiered assessment rate scheme may be
appropriate in some years, it may not be
in others.

The amended order specifically
provides that under § 930.41(f)(1) and
(2) the established assessment rates may
be uniform, or may vary depending on
the product the cherries are used to

manufacture. The Board may consider
the differences in the number of pounds
of cherries utilized for various cherry
products and the relative market values
of such cherry products. The Board
considered the above items and decided
that one assessment rate should be
recommended for all assessable tart
cherries for the 2002-2003 fiscal period.

According to the Board, processors
have developed a strong market for juice
and concentrate products over the past
few years. There is considerable belief
that juice will be one of the growth
outlets for tart cherries. This derives
from the industry’s promotional efforts
being undertaken for juice and
concentrate products, the segmentation
of the market into retail and industrial
components and the nutritional/
nutraceutical profile of the product. As
a result, there has been an increase in
consumer recognition, acceptance,
purchases, and the value of tart cherry
juice and concentrate. According to the
Board, prices received for tart cherry
juice concentrate are now $25.00 per
gallon or more. This is derived by using
the fairly common conversion ratio of
100 pounds to the gallon for mid-west
production, which has a raw product
value of $0.25 per pound. Using a 50
gallon conversion for the product, as has
been used on the west coast, this
represents a per pound value of $0.50.
The difference in the west and mid-west
conversion factors is that tart cherries
produced in the western United States
generally have a higher sugar content
and larger fruit size, thus fewer raw
product is needed. The average grower
price received ranges between $0.17 to
$0.20 per pound.

According to the Board, puree
products are as valuable and
comparable to juice and juice
concentrate products. The Board
reported that the spot price for single
strength puree for 2001-02 was about
$0.60 cents per pound. The raw product
equivalent (RPE) volume of pureed fruit
was 539,504 pounds which is about 0.15
percent of all processed fruit. The Board
also reported for 2001-02 that the price
for five plus one product was $0.67
cents per pound. Five plus one is a
product of cherries and sugar which is
manufactured by many processors (25
pounds of cherries and five pounds of
sugar to make a 30 pound commercial
container). It is the main product that
handlers produce. Five plus one
cherries are primarily sold and
remanufactured into assorted bakery
items, canned pie fill, and dried
cherries. Since juice, juice concentrate,
and puree are not considered to be low
value products at this time, the Board
considers one assessment to be
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appropriate. It is important to
understand that product is moved
around between production areas and
may be converted into puree or
concentrate at a later date. The market
drives the processing of these various
products each season.

In comparing the prices of juice, juice
concentrate, and puree with the 5 plus
1 product, the Board determined that
current prices for these products are
similar. The information received from
the Board indicates that puree products
are becoming a viable market and
should be assessed at a higher
assessment rate.

As a result of this season’s 2002—-2003
short crop, much of the tart cherry
products released from inventory were
in the form of tart cherry juice and/or
juice concentrate. There is not much, if
any, of this product available on the
market today. The Board contends that
given these factors, it is hard to suggest
that juice/concentrate, or puree, are of
lesser value than are the more
traditional products such as pie-fill or
individually quick frozen tart cherries.
Thus, the Board determined that one
assessment rate is appropriate for the
200203 fiscal period.

Last year’s budgeted expenditures
were $442,500. The recommended
assessment rate of $0.0019 is higher
than the current rates of $0.00175 for
cherries used in the production of other
than juice, juice concentrate, or puree
products, and $0.000875 for cherries
used for juice, juice concentrate or
puree products.

The major expenditures
recommended by the Board for the
2002-2003 fiscal period include $85,000
for meetings, $170,000 for compliance,
$185,000 for personnel, $80,000 for
office expenses, and $2,500 for industry
educational efforts. Budgeted expenses
for those items in 2001-2002 were
$80,000 for meetings, $100,000 for
compliance, $185,000 for personnel,
$75,000 for office expenses, and $2,500
for industry educational efforts,
respectively. As discussed below, the
Board’s staff has taken steps to reduce
actual expenditures for 2002—03 due to
the assessment revenue shortfall. In
comparison, last year’s budgeted
expenditures were $442,500. The
recommended assessment rate of
$0.0019 is higher than the current rates
of $0.00175 and $0.000875,
respectively. The Board recommended
an increased assessment rate to generate
larger revenue to meet its expenses and
keep its reserves at an acceptable level.

In deriving the recommended
assessment rates, the Board determined
assessable tart cherry production for the
fiscal period at 260 million pounds.

However, the tart cherry industry
experienced a severe frost, mainly in
Michigan, which significantly reduced
the crop. The tart cherry industry is
expected to only produce 60 million
pounds. The Board staff has responded
to this decrease in funds by reducing
staff and Committee travel for meetings
and is expected to use reserve funds to
continue administrative operations this
season. Therefore, total assessment
income for 2002-2003 is estimated at
$114,000. This amount plus adequate
funds in the reserve and interest income
would be adequate to cover budgeted
expenses. Funds in the reserve
(approximately $233,000) would be kept
within the approximately six months’
operating expenses as recommended by
the Board consistent with § 930.42(a).

The assessment rate established in
this proposed rule would continue in
effect indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and other
information submitted by the Board or
other available information.

Although the assessment rates are
effective for an indefinite period, the
Board would continue to meet prior to
or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rates.
The dates and times of Board meetings
are available from the Board or the
USDA. Board meetings are open to the
public and interested persons may
express their views at these meetings.
USDA will evaluate Board
recommendations and other available
information to determine whether
modifications of the assessment rates
are needed. Further rulemaking would
be undertaken as necessary. The Board’s
2002—-2003 budget and those for
subsequent fiscal periods would be
reviewed and, as appropriate, approved
by the USDA.

The Regulatory Flexibility Act and
Effects on Small Businesses

The Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities
and has prepared this initial regulatory
flexibility analysis. The Regulatory
Flexibility Act (RFA) allows AMS to
certify that regulations do not have a
significant economic impact on a
substantial number of small entities.
However, as a matter of general policy,
AMS’s Fruit and Vegetable Programs
(Programs) no longer opts for such
certification, but rather performs
regulatory flexibility analyses for any
rulemaking that would generate the
interest of a significant number of small
entities. Performing such analyses shifts

the Programs’ efforts from determining
whether regulatory flexibility analyses
are required to the consideration of
regulatory options and economic or
regulatory impacts.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 40 handlers
of tart cherries who are subject to
regulation under the order and
approximately 900 producers of tart
cherries in the regulated area. Small
agricultural service firms have been
defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts less than
$5,000,000, and small agricultural
producers are those whose annual
receipts are less than $750,000. A
majority of the tart cherry handlers and
producers may be classified as small
entities.

The Board unanimously
recommended 2002—-2003 expenditures
of $522,500 and assessment rate
increases from $0.00175 to $0.0019 per
pound for cherries that are utilized in
the production of tart cherry products
other than juice, juice concentrate, or
puree, and from $0.000875 to $0.0019
per pound for cherries utilized for juice,
juice concentrate, or puree.

This proposed rule would increase
the assessment rate established for the
Board and collected from handlers for
the 2002—-2003 and subsequent fiscal
periods for cherries that are utilized in
the production of tart cherry products to
$0.0019 per pound. The Board
unanimously recommended 2002—-2003
expenditures of $522,500. The quantity
of assessable tart cherries expected to be
produced during the 2002—-2003 crop
year was estimated at 260 million
pounds. However, the tart cherry
industry experienced a severe frost,
mainly in Michigan, which has
significantly reduced the crop. The tart
cherry industry is expecting to only
produce 60 million pounds during
2002—03. The Board staff has responded
to this decrease in funds by reducing
staff and Committee travel for meetings
and is expected to use reserve funds to
continue administrative operations this
season. Assessment income, based on
this crop, along with interest income
and reserves, would be adequate to
cover budgeted expenses.
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The major expenditures
recommended by the Board for the
2002-2003 fiscal period include $85,000
for meetings, $170,000 for compliance,
$185,000 for personnel, $80,000 for
office expenses, and $2,500 for industry
educational efforts. Budgeted expenses
for those items in 2001-2002 were
$80,000 for meetings, $100,000 for
compliance, $185,000 for personnel,
$75,000 for office expenses, and $2,500
for industry educational efforts,
respectively.

The Board discussed the alternative of
continuing the existing assessment
rates, but concluded that would cause
the amount in the operating reserve to
be reduced to an unacceptable level.

The principal demand for tart cherries
is in the form of processed products.
Tart cherries are dried, frozen, canned,
juiced, and pureed. Data from the
National Agricultural Statistics Service
(NASS) states that during the period
1995/96 through 2002/03,
approximately 92 percent of the U.S.
tart cherry crop, or 285.7 million
pounds, was processed annually. Of the
285.7 million pounds of tart cherries
processed, 58 percent was frozen, 30
percent was canned, and 12 percent was
utilized for juice.

Based on NASS data, acreage in the
United States devoted to tart cherry
production has been trending
downward. Since 1987/88 tart cherry
bearing acres have decreased from
50,050 acres, to 36,900 acres in the
2002/03 crop year. In 2002/03, 93
percent of domestic tart cherry acreage
was located in four States: Michigan,
New York, Utah, and Wisconsin.
Michigan leads the nation in tart cherry
acreage with 74 percent of the total
production. Michigan produces about
75 percent of the U.S. tart cherry crop
each year. Tart cherry acreage in
Michigan decreased from 28,500 acres
in 2000-2001, to 27,400 acres in 2002—
2003.

A review of historical information and
preliminary information pertaining to
the 2002-2003 fiscal period indicates
that the grower price could range
between $0.448 and $0.45 cents per
pound of tart cherries. This is a high
price due to the short crop this year.
Therefore, the estimated assessment
revenue for the 2002-2003 fiscal period
as a percentage of total grower revenue
could be less than one-half of one
percent.

While this action will impose
additional costs on handlers, the costs
are in the form of assessments which are
applied uniformly. Some of the costs
may also be passed on to producers.
However, these costs are offset by the
benefits derived from the operation of

the marketing order. The Board’s
meeting was widely publicized
throughout the tart cherry industry and
all interested persons were invited to
attend the meeting and participate in
Board deliberations on all issues. Like
all Board meetings, the January 24,
2002, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
Finally, interested persons were invited
to submit information on the regulatory
and informational impacts of this action
on small businesses.

This action will impose no additional
reporting or recordkeeping requirements
on either small or large tart cherry
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab/html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 10-day comment period is provided
to allow interested persons to respond
to this proposed rule. Ten days is
deemed appropriate because: (1) The
2002-2003 fiscal period began on July 1,
2002, and ends on June 30, 2003, and
the marketing order requires that the
rates of assessment for each fiscal period
apply to all assessable tart cherries
handled during such fiscal period; (2)
the Board needs the funds to operate the
program; and (3) handlers are aware of
this action which was unanimously
recommended by the Board at a public
meeting. All written comments timely
received will be considered before a
final determination is made on this
matter.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

For the reasons set forth in the
preamble, 7 CFR part 930 is proposed to
be amended as follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 930.200 is revised to read
as follows:

§930.200 Handler assessment rate.

On and after July 1, 2002, the
assessment rate imposed on handlers
shall be $0.0019 per pound of cherries
handled for tart cherries grown in the
production area.

Dated: May 16, 2003.

Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 03—12804 Filed 5—-21-03; 8:45 am)]
BILLING CODE 3410-02—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA 2003-15124; Airspace
Docket No. 03-ASO-5]

Proposed Amendment of Class E5
Airspace; Augusta, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend Class E5 airspace at Augusta,
GA. A Area Navigation (RNAV) Global
Positioning System (GPS) Runway
(RWY) 17 Standard Instrument
Approach Procedure (SIAP) to Augusta
Regional at Bush Field Airport has been
developed. Additionally, it has been
determined a modification should be
made to the Augusta, GA, Class E5
airspace area to contain the
Nondirectional Radio Beacon (NDB) or
GPS RWY 17 SIAP to Augusta Regional
at Bush Field Airport. Controlled
airspace extending upward from 700
feet Above Ground Level (AGL) is
needed to contain these SIAPs.

DATES: Comments must be received on
or before June 23, 2003.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2003-15124/
Airspace Docket No. 03—ASO-5, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
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holidays. The Docket office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, Room 550, 1701
Columbia Avenue, College Park, Georgia
30337.
FOR FURTHER INFORMATION CONTACT:
Walter R. Cochran, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2003-15125/Airspace
Docket No. 03—ASO-5.” The postcard
will be date/time stamped and returned
to the commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in light of the
comments received. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed on the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web

page at http://www.access.gpo.gov/nara.
Additionally, any person may obtain a
copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRMs should contact the FAA’s Office
of Rulemaking, (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

The FAA is considering an
amendment to Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
amend Class E5 airspace at Augusta,
GA. Class E airspace designations for
airspace areas designated as airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9K, dated August 30, 2002,
and effective September 16, 2002, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration

proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9K, Airspace
Designations and Reporting Points,
dated August 30, 2002, and effective
September 16, 2002, is amended as
follows: Paragraph 6005 Class E
Airspace Areas Extending Upward from
700 feet or More Above the Surface of
the Earth.

* * * * *

ASO GA E5 Augusta, GA [REVISED]

Augusta Regional At Bush Field Airport, GA

(Lat. 33°22'12" long. 81°57'52")

Bushe NDB

(Lat. 33°17'13" long. 81°56'49")
Emory NDB

(Lat. 33°27'46" long. 81°59'49")
Daniel Field

(Lat. 33°27'59" long. 82°02'21")
Burke County Airport

(Lat. 33°02'28" long. 82°00'14")
Burke County NDB

(Lat. 33°02'33" long. 82°00'17")

That airspace extending upward from 700
feet above the surface within an 8.2-mile
radius of Augusta Regional At Bush Field
Airport, and within 8 miles west and 4 miles
east of the 172° bearing from the Bushe NDB
extending from the 8.2-mile radius to 16
miles south of Bushe NDB, and within 8
miles west and 4 miles east of the 349°
bearing from the Emory NDB extending from
the 8.2-mile radius to 16 miles north of
Emory NDB, and within a 6.3-mile radius of
Daniel Field, and within a 6.2-mile radius of
Burke County Airport and within 3.5 miles
each side of the 243° bearing from the Burke
County NDB extending from the 6.2-mile
radius to 7 miles southwest of the NDB.

* * * * *

Issued in College Park, Georgia on May,
2003.

Walter R. Cochran,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 03—12818 Filed 5-21-03; 8:45 am)]

BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Office of the Secretary

14 CFR Part 255 and Part 399

[Dockets Nos. OST-97-2881, OST-97-3014,
OST-98-4775, and OST-99-5888]

RIN 2105-AC65

Computer Reservations System (CRS)
Regulations; Statements of General
Policy

AGENCY: Office of the Secretary,
Department of Transportation.

ACTION: Notice of change in time of
public hearing; notice of procedures for
hearing.

SUMMARY: On Thursday, May 22, 2003,
at 9 a.m., the Department will conduct
a public hearing on its pending
rulemaking on computer reservations
systems (CRSs). The public hearing will
be held at the Marriott at Metro Center,
775 12th Street, NW., Washington, DC.
This notice changes the beginning time
from 9:30 a.m. to 9 a.m., sets forth the
procedures for the hearing, and lists the
speakers in order of appearance.

FOR FURTHER INFORMATION CONTACT:
Thomas Ray, Office of the General
Counsel, 400 Seventh St., SW.,
Washington, DC 20590, (202) 366—4731.

SUPPLEMENTARY INFORMATION: The
Department is conducting a rulemaking
to determine whether its rules governing
CRS operations, 14 CFR part 255,
remain necessary and, if so, whether the
current rules are effective. Our notice of
proposed rulemaking set forth our
tentative proposals regarding the
existing rules and our tentative belief
that we should not extend the rules to
cover the sale of airline tickets through
the Internet. 67 FR 69366, November 15,
2002. While interested persons have the
opportunity to file comments and reply
comments, we are also holding a public
hearing on May 22 where interested
persons may present their views on the
major issues. 68 FR 25844, May 14,
2003. Michael Reynolds, the Deputy
Assistant Secretary for Aviation and
International Affairs, will preside. We
must limit each speaker’s time and the
number of persons who may speak,
because the hearing will last only one
day. Persons who are unable to speak at
the hearing may, of course, present their
views on the issues (and on statements
made at the hearing) in their reply
comments.

We initially planned to begin the
hearing at 9:30 a.m. We have now
decided to begin at 9 a.m., which will
allow us to give each speaker more time
for his or her presentation.

We asked persons who wished to
speak at the hearing to submit requests
to us as soon as possible. We received
26 requests by noon on Friday, May 16.
We have determined to allow all 26
persons to speak. Each of them will
have fifteen minutes to speak, which
will include any time needed for
answering questions from Mr. Reynolds.
If we have additional time at the end of
the hearing, we may allow others to
speak as well. We are not allowing
rebuttals, and we have decided that
organizing the hearing in panel form
would be impracticable due to the
number of speakers and the complexity
of the issues.

We plan to have the following persons
speak in the morning session, in the
following order: Sabre, Amadeus,
Worldspan, TechNet Texas, Galileo,
Orbitz, America West, American,
Travelers First, and United. The
speakers in the afternoon session will be
as follows: Delta, Continental, U.S.
Airways, Northwest, Southwest,
Shepherd Systems, Air Carrier
Association, Travelocity, American
Society of Travel Agents, Expedia, Large
Agency Coalition, Stratton Travel
Management, Interactive Travel Services
Association, Competitive Enterprise
Institute, Progress & Freedom
Foundation, and Mercatus.

Speakers need not provide written
statements at the hearing. If they choose
to do so, they must also submit a copy
to the docket for this proceeding.

A transcript of the hearing prepared
by a court reporter will be put in the
docket for this rulemaking, so that
anyone who is unable to attend the
hearing can learn what was said. We
plan to place the transcript in the docket
within one week of the hearing.

Issued in Washington, DC, on May 19,
2003.

Read C. Van de Water,

Assistant Secretary for Aviation and
International Affairs.

[FR Doc. 03—-12943 Filed 5-20-03; 8:53 am]|
BILLING CODE 4910-62-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD05-02-099]
RIN 1625-AA11 (Formerly RIN 2115-AE84)

Regulated Navigation Area in Hampton
Roads, VA

AGENCY: Coast Guard, DHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
revise the Regulated Navigation Area in
Hampton Roads, Virginia, by imposing
vessel reporting requirements and speed
limit restrictions in certain areas of the
port. These measures are necessary
because of the unique physical
characteristics and resources contained
in the port. These regulations will
enhance the safety and security of
vessels and property in the Hampton
Roads port complex while minimizing,
to the extent possible, the impact on
commerce and legitimate waterway use.

DATES: Comments and related material
must reach the Coast Guard on or before
July 21, 2003.

ADDRESSES: You may mail comments
and related material to the Marine
Safety Division, Fifth Coast Guard
District, 431 Crawford Street,
Portsmouth, Virginia 23704. The Marine
Safety Division of the Fifth Coast Guard
District maintains the public docket for
this rulemaking. The docket, as well as
documents indicated in this preamble as
being available in the docket, will be
available for inspection or copying at
the Coast Guard Fifth District, between
9 a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Roger Smith,
Marine Safety Division, Fifth Coast
Guard District, (757) 398—-6389, between
9 a.m. and 3 p.m., Monday through
Friday, except Federal holidays.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD05-02-099),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8% by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. You may submit a request for
a meeting by writing to the Marine
Safety Division at the address under
ADDRESSES, explaining why one would
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be beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by

a later notice in the Federal Register.

Background and Purpose

History

Terrorist attacks on September 11,
2001, inflicted catastrophic human
casualties and property damage. These
attacks highlighted the terrorists’ ability
and desire to utilize multiple means in
different geographic areas to increase
their opportunities to successfully carry
out their mission, thereby maximizing
destruction using multiple terrorist acts.

Since the September 11, 2001 terrorist
attacks on the World Trade Center in
New York, the Pentagon in Arlington,
Virginia and Flight 93, the Federal
Bureau of Investigation (FBI) has issued
several warnings concerning the
potential for additional terrorist attacks
within the United States. The threat of
maritime attacks is real as evidenced by
the October 2002 attack on a tank vessel
off the coast of Yemen and the prior
attack on the USS COLE. These attacks
manifest a continuing threat to U.S.
assets as described in the President’s
finding in Executive Order 13273 of
August 21, 2002 (67 FR 56215,
September 3, 2002) that the security of
the U.S. is endangered by the
September, 11, 2001 attacks and that
such disturbances continue to endanger
the international relations of the United
States. See also Continuation of the
National Emergency with Respect to
Certain Terrorist Attacks, (67 FR 58317,
September 13, 2002); Continuation of
the National Emergency With Respect
To Persons Who Commit, Threaten To
Commit, Or Support Terrorism, (67 FR
59447, September 20, 2002). The U.S.
Maritime Administration (MARAD) in
Advisory 02—07 advised U.S. shipping
interests to maintain a heightened state
of alert against possible terrorist attacks.
MARAD more recently issued Advisory
03-01 informing operators of maritime
interests of increased threat possibilities
to vessels and facilities and a higher risk
of terrorist attack to the transportation
community in the United States. The
ongoing hostilities in Afghanistan and
growing tensions in Iraq have made it
prudent for U.S. ports and waterways to
be on a higher state of alert because the
al Qaeda organization and other similar
organizations have declared an ongoing
intention to conduct armed attacks on
U.S. interests worldwide.

Due to increased awareness that
future terrorist attacks are possible, the
Coast Guard as lead federal agency for
maritime homeland security, has
determined that the District Commander

must have the means to be aware of,
deter, detect, intercept, and respond to
asymmetric threats, acts of aggression,
and attacks by terrorists on the
American homeland while still
maintaining our freedoms and
sustaining the flow of commerce. A
Regulated Navigation Area is a tool
available to the Coast Guard that may be
used to control vessel traffic by
specifying times of vessel entry,
movement, or departure to, from,
within, or through ports, harbors, or
other waters.

On October 24, 2001, we published a
temporary final rule entitled,
“Regulated Navigation Area;
Chesapeake Bay Entrance and Hampton
Roads, VA and Adjacent Waters,” in the
Federal Register (66 FR 53712). The
temporary final rule required that all
vessels of 300 gross tons or greater to
reduce speed to eight knots in the
vicinity of Naval Station Norfolk, in
order to improve security measures and
reduce the potential threat to Naval
Station Norfolk security that may be
posed by these vessels. We have
received no comments since the
publication of this rule.

On December 27, 2001, we published
a temporary final rule entitled,
“Regulated Navigation Area;
Chesapeake Bay Entrance and Hampton
Roads, VA and Adjacent Waters,” in the
Federal Register (66 FR 66753). The
temporary rule expanded the geographic
definitions of the Hampton Roads
Regulated Navigation Area to include
the waters of the 12 nautical mile
territorial sea off the Coast of Virginia
and added new port security measures.
The port security measures required that
vessels in excess of 300 gross tons,
including tug and barge combinations in
excess of 300 gross tons combined,
perform the following. Check in with
the Captain of the Port or his
representative at least 30 minutes prior
to entry to obtain permission to transit
the Regulated Navigation Area. The
vessel may enter the Regulated
Navigation Area upon authorization and
approval by the Captain of the Port or
his representative. A vessel that receive
permission to enter the Regulated
Navigation Area remain subject to a
Coast Guard port security boarding.
Thirty (30) minutes prior to getting
underway, vessels departing or moving
within the Regulated Navigation Area
must contact the Captain of the Port or
his representative via VHF-FM channel
13 or 16, call (757) 444-5209/5210 or
(757) 441-3298 for the Captain of the
Port Duty Officer. We have received no
comments since the publication of this
rule.

This rule proposes to update the
Regulated Navigation Area to
encompass aspects of navigational
safety and security in a post September
11, 2001 environment. The reporting
and speed limit restrictions will enable
the COTP to closely monitor vessel
movements in the Regulated Navigation
Area.

Discussion of Proposed Rule

Regulated Navigation Area

Offshore Zone: The proposed rule will
expand the geographical definition of
the Hampton Roads Regulated
Navigation Area to include the waters of
the 12 nautical mile territorial sea off
the Coast of Virginia.

Inland Zone: The geographical
boundaries of the inland waters
included in the existing Regulated
Navigation Area will be unchanged
under the proposed rule.

Definitions

The proposed rule will expand the
definition section of the existing
Regulated Navigation Area to define I-
664 Bridge, Designated Representative
of the Captain of the Port, Offshore
waters, Inland waters, and Coast Guard
Patrol Commander.

Applicability

This section will be unchanged by the
proposed rule.

Regulations

Anchoring Restrictions: The proposed
rule will simplify anchoring restrictions.
Under the proposed rule vessels may
anchor in all areas of the offshore waters
of the Regulated Navigation Area except
for the entrances to the shipping
channels without prior permission from
the Captain of the Port. No vessel over
65 feet long may anchor or moor in the
inland waters of the Regulated
Navigation Area outside the anchorage
designated in § 110.168 of 33 CFR
unless the vessel has the permission of
the Captain of the Port or has an
emergency. Vessels may not anchor
within the confines of Little Creek
Harbor, Desert Cove, or Little Creek
Cove without the permission of the
Captain of the Port.

Anchoring Detail Requirements: The
proposed rule will not change the
Anchoring Detail Requirements section,
but places it immediately after the
Anchoring Restrictions section.

Secondary Towing Rig Requirements:
This section will be unchanged by the
proposed rule.

Thimble Shoals Channel Controls:
The proposed rule will combine the
Draft Limitation section and Traffic
Direction sections of the existing
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Regulated Navigation Area into one
section.

Restrictions on Vessels with Impaired
Maneuverability: The proposed rule will
simplify this section by preventing
vessels over 100 gross tons, with
impaired maneuverability, from
entering the Regulated Navigation Area
without the permission of the Captain of
the Port. The proposed rule will require
vessels over 100 gross tons that
experience impaired maneuverability,
while operating within the Regulated
Navigation, to report the impairment to
the Captain of the Port.

Requirements for Navigation Charts,
Radars and Pilots: The proposed rule
will exempt naval and public vessels
from maintaining corrected charts of the
Regulated Navigation Area if the naval
or public vessel carries electronic
charting and navigation systems that
have met the applicable agency
regulations regarding navigation safety.

Emergency Procedure: The proposed
rule will simplify this section by
removing many of the existing
restrictions. The proposed rule will
allow any vessel experiencing an
emergency to deviate from the
regulations in this section to the extent
necessary to avoid endangering the
safety of persons, property, or the
environment. The proposed rule will
require that vessels over 100 gross tons
with an emergency that is within two
nautical miles of the CBBT or I-664
Bridge Tunnel to notify the Captain of
the Port of its location and the nature of
the emergency as soon as possible.

Vessel Speed Limits: The proposed
rule will consolidate the Vessel Speed
Limits sections into one section. The
proposed rule will incorporate the
vessel speed limit for the Norfolk
Harbor Reach, as originally published as
a temporary final rule in the Federal
Register (66 FR 53712). Under the
proposed rule vessels 300 gross tons or
greater may not transit through the
Southern Branch of the Elizabeth River
alongside Naval Station Norfolk
Restricted Area at a speed in excess of
8 knots. This speed restriction does not
apply to public vessels as defined in 33
U.S.C. 1321(a)(4). The vessel speed
limits on Little Creek and the Southern
Branch of the Elizabeth River will be
unchanged by the proposed rule.

Port Security Requirements: The
proposed rule will incorporate the
additional port security measures for all
vessels over 300 gross tons, as originally
published as a temporary final rule in
the Federal Register (66 FR 66753).
Under the proposed rule the additional
port security measures will require that
vessels over 300 gross tons, including
tug and barge combinations in excess of

300 gross tons combined to do the
following. Obtain authorization from the
Captain of the Port, or the designated
representative of the Captain of the Port,
prior to entering the Regulated
Navigation Area. Ensure that no person
who is not a permanent member of the
vessel’s crew, or a member of a Coast
Guard boarding team, boards the vessel
without a valid purpose and photo
identification. Report any departure
from or movement within the Regulated
Navigation Area to the designated
representative of the Captain of the Port
prior to getting underway. The
designated representative of the Captain
of the Port shall be contacted on VHF-
FM channel 12, or by calling (757) 444—
5209, (757) 444-5210, or (757) 668—
5555. All vessels entering or remaining
in the Regulated Navigation Area may
be subject to a vessel port security
inspection. Vessels awaiting a port
security inspection or Captain of the
Port authorization to enter may be
directed to anchor in a specific location.

The proposed rule will expand port
security measures for vessels over 300
gross tons operating inside inland
waters. All vessels over 300 gross tons,
including tug and barge combinations in
excess of 300 gross tons, must receive
authorization from the Captain of the
Port prior to any vessel movement. This
requirement enables the Captain of the
Port to maintain maritime domain
awareness.

Waivers

This section will be unchanged by the
proposed rule.

Control of Vessels Within the Regulated
Navigation Area

The proposed rule will make minor
grammatical and syntax changes to the
existing section.

Deleted Sections

Section (d)(11), Restrictions on Vessel
Operations During Aircraft Carrier and
Other Large Naval Transits of the
Elizabeth River will be deleted under
the proposed rule. This section is no
longer necessary because the Coast
Guard published 33 CFR 165.2025,
Protection of Naval Vessels, which
creates a naval vessel protection zone
around U.S. naval vessels greater than
100 feet in length overall at all times in
the navigable waters of the United
States.

Section (d)(12), Restrictions on Vessel
Operations During Liquefied Petroleum
Gas Carrier Movements on the
Chesapeake Bay and Elizabeth River
will be deleted under the proposed rule.
Liquefied Petroleum Gas and Liquefied
Natural Gas Carriers will be addressed

in a future notice of proposed
rulemaking.

Section (d)(13), Restrictions on the
Use of the Elizabeth River Ferry Dock at
the Foot of High Street, Portsmouth,
Virginia will be deleted under the
proposed rule. The Elizabeth River
Ferry Dock has been removed and
replaced by a cove at the Foot of High
Street, Portsmouth, Virginia. This
section was a necessary safety measure
to avoid potential collisions between
Elizabeth River traffic and the Elizabeth
River Ferry when the ferry operated
from the then existing dock. Since the
dock has been removed and the
Elizabeth River Ferry embarks and
disembarks passengers within a cove,
there is no longer a need for this section.

Additional grammar and syntax
changes have been made throughout
this proposed rule.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant”” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is not necessary. The eight knot
speed limit restriction for the Norfolk
Harbor Reach will apply to vessels 300
gross tons or greater. Vessels under 300
gross tons will be exempt. The speed
limit requirements will only be in effect
for less than four miles, and typical
vessel speed will be 10 knots, so the
actual delay for each vessel will be less
than 6 minutes in each direction.
Therefore, the delay caused by the two-
knot reduction in speed will be
minimal. The proposed port security
measures will affect only those vessels
in excess of 300 gross tons that enter or
move within the Port of Hampton
Roads.

Based upon the information received
in response to this NRPM, the Coast
Guard intends to carefully consider the
costs and benefits associated with this
rulemaking. Accordingly, comments,
information and data are solicited on
the economic impact of any proposed
recommendation for changes to the Fifth
District regulations as mentioned in
Background and Purpose, above.
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Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. The proposed rule would affect
the following entities, some of which
might be small entities: Shipping
companies, towing companies, dredging
companies, commercial fishing vessels,
small passenger vessels and recreational
vessels that operate within the
Regulated Navigation Area.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Lieutenant
Commander Roger Smith, Marine Safety
Division, Fifth Coast Guard District,
(757) 398-6389.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

To help the Coast Guard establish
regular and meaningful consultation
and collaboration with Indian and
Alaskan Native tribes, we published a
notice in the Federal Register (66 FR
36361, July 11, 2001) requesting
comments on how to best carry out the
Order. We invite your comments on
how this proposed rule might impact
tribal governments, even if that impact
may not constitute a “tribal
implication” under the Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this proposed
rule and concluded that, under figure 2—
1, paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05—1(g], 6.04—1, 6.04—6, and 160.5;
49 CFR 1.46.

2. Revise §165.501 to read as follows:

§165.501 Chesapeake Bay entrance and
Hampton Roads, VA and adjacent waters—
regulated navigation area.

(a) Location. The waters enclosed by
the shoreline and the following lines are
a Regulated Navigation Area:

(1) Offshore zone. A line drawn due
East from the mean low water mark at
the North Carolina and Virginia border
at latitude 36°33'03" N, longitude
75°52'00" W, to the Territorial Seas
boundary line at latitude 36°33'05" N,
longitude 75°36'51" W, thence generally
Northeastward along the Territorial Seas
boundary line to latitude 38°01'39" N,
longitude 74°57'18" W, thence due West
to the mean low water mark at the
Maryland and Virginia border at latitude
38°01'39" N, longitude 75°14'30" W,
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thence South along the mean low water
mark until Cape Charles Light, thence
South along the inland waters boundary
line at the entrance to Chesapeake Bay.

(2) Inland Zone.—

(i) A line drawn across the entrance
to Chesapeake Bay between Wise Point
and Cape Charles Light, and then
continuing to Cape Henry Light.

(ii) A line drawn across the
Chesapeake Bay between Old Point
Comfort Light and Cape Charles City
Range “A” Rear Light.

(ii1) A line drawn across the James
River along the eastern side of U.S.
Route 17 highway bridge, between
Newport News and Isle of Wight
County, Virginia.

(iv) A line drawn across Chuckatuck
Creek along the northern side of the
north span of the U.S. Route 17 highway
bridge, between Isle of Wight County
and Suffolk, Virginia.

(v) A line drawn across the
Nansemond River along the northern
side of the Mills Godwin (U.S. Route 17)
Bridge, Suffolk, Virginia.

(vi) A line drawn across the mouth of
Bennetts Creek, Suffolk, Virginia.

(vii) A line drawn across the Western
Branch of the Elizabeth River along the
eastern side of the West Norfolk Bridge,
Portsmouth, Virginia.

(viii) A line drawn across the
Southern Branch of the Elizabeth River
along the northern side of the I-64
highway bridge, Chesapeake, Virginia.

(ix) A line drawn across the Eastern
Branch of the Elizabeth River along the
western side of the west span of the
Campostella Bridge, Norfolk, Virginia.

(x) A line drawn across the Lafayette
River along the western side of the
Hampton Boulevard Bridge, Norfolk,
Virginia.

(xi) A line drawn across Little Creek
along the eastern side of the Ocean View
Avenue (U.S. Route 60) Bridge, Norfolk,
Virginia.

(xii) A line drawn across Lynnhaven
Inlet along the northern side of Shore
Drive (U.S. Route 60) Bridge, Virginia
Beach, Virginia.

(b) Definitions. In this section:

(1) CBBT means the Chesapeake Bay
Bridge Tunnel.

(2) Thimble Shoal Channel consists of
the waters bounded by a line connecting
Thimble Shoal Channel Lighted Bell
Buoy 1TS, thence to Lighted Gong Buoy
17, thence to Lighted Buoy 19, thence to
Lighted Buoy 21, thence to Lighted
Buoy 22, thence to Lighted Buoy 18,
thence to Lighted Buoy 2, thence to the
beginning.

(3) Thimble Shoal North Auxiliary
Channel consists of the waters in a
rectangular area 450 feet wide adjacent
to the north side of Thimble Shoal

Channel, the southern boundary of
which extends from Thimble Shoal
Channel Lighted Buoy 2 to Lighted
Buoy 18.

(4) Thimble Shoal South Auxiliary
Channel consists of the waters in a
rectangular area 450 feet wide adjacent
to the south side of Thimble Shoal
Channel, the northern boundary of
which extends from Thimble Shoal
Channel Lighted Bell Buoy 1TS, thence
to Lighted Gong Buoy 17, thence to
Lighted Buoy 19, thence to Lighted
Buoy 21.

(5) I-664 Bridge means the Monitor
Merrimac Bridge Tunnel.

(6) Designated representative of the
Captain of the Port means a person,
including the duty officer at the Coast
Guard Marine Safety Office Hampton
Roads, the Joint Harbor Operations
Center watchstander, or the Coast Guard
or Navy patrol commander who has
been authorized by the Captain of the
Port to act on his or her behalf and at
his or her request to carry out such
orders and directions as needed. All
patrol vessels shall display the Coast
Guard Ensign at all times when
underway.

(7) Offshore waters means waters
seaward of the COLREGS Line of
Demarcation.

(8) Inland waters means waters within
the COLREGS Line of Demarcation.

(9) Coast Guard Patrol Commander is
a Coast Guard commissioned, warrant or
petty officer who has been designated
by the Commander, Coast Guard Group
Hampton Roads.

(c) Applicability. This section applies
to all vessels operating within the
Regulated Navigation Area, including
naval and public vessels, except vessels
that are engaged in the following
operations:

(1) Law Enforcement.

(2) Servicing aids to navigation.

(3) Surveying, maintenance, or
improvement of waters in the Regulated
Navigation Area.

(d) Regulations. (1) Anchoring
Restrictions. (i) Vessels may anchor in
all areas of the offshore waters of the
Regulated Navigation Area except for
the entrances to the shipping channels
without prior permission from the
Captain of the Port.

(ii) No vessel over 65 feet long may
anchor or moor in the inland waters of
the Regulated Navigation Area outside
an anchorage designated in § 110.168 of
this title, with these exceptions:

(A) The vessel has the permission of
the Captain of the Port.

(B) Only in an emergency, when
unable to proceed without endangering
the safety of persons, property, or the

environment, may a vessel anchor in a
channel.

(C) A vessel may not anchor within
the confines of Little Creek Harbor,
Desert Cove, or Little Creek Cove
without the permission of the Captain of
the Port. The Captain of the Port shall
consult with the Commander, Naval
Amphibious Base Little Creek, before
granting permission to anchor within
this area.

(2) Anchoring Detail Requirements. A
self-propelled vessel over 100 gross
tons, which is equipped with an anchor
or anchors (other than a tugboat
equipped with bow fenderwork of a
type of construction that prevents an
anchor being rigged for quick release),
that is underway within two nautical
miles of the CBBT or the I-664 Bridge
Tunnel shall station its personnel at
locations on the vessel from which they
can anchor the vessel without delay in
an emergency.

(3) Secondary Towing Rig
Requirements on Inland Waters. (i) A
vessel over 100 gross tons may not be
towed in the inland waters of the
Regulated Navigation Area unless it is
equipped with a secondary towing rig,
in addition to its primary towing rig,
that:

(A) Is of sufficient strength for towing
the vessel.

(B) Has a connecting device that can
receive a shackle pin of at least two
inches in diameter.

(C) Is fitted with a recovery pickup
line led outboard of the vessel’s hull.

(ii) A tow consisting of two or more
vessels, each of which is less than 100
gross tons, that has a total gross tonnage
that is over 100 gross tons, shall be
equipped with a secondary towing rig
between each vessel in the tow, in
addition to its primary towing rigs,
while the tow is operating within this
Regulated Navigation Area. The
secondary towing rig must:

(A) Be of sufficient strength for towing
the vessels.

(B) Have connecting devices that can
receive a shackle pin of at least two
inches in diameter.

(C) Be fitted with recovery pickup
lines led outboard of the vessel’s hull.

(4) Thimble Shoals Channel Controls.
(i) A vessel drawing less than 25 feet
may not enter the Thimble Shoal
Channel, unless the vessel is crossing
the channel. Channel crossings shall be
made as perpendicular to the channel
axis as possible.

(ii) Except when crossing the channel,
a vessel in the Thimble Shoal North
Auxiliary Channel shall proceed in a
westbound direction.

(iii) Except when crossing the
channel, a vessel in the Thimble Shoal
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South Auxiliary Channel shall proceed
in an eastbound direction.

(5) Restrictions on Vessels with
Impaired Maneuverability. (i) Before
entry. A vessel over 100 gross tons,
whose ability to maneuver is impaired
by heavy weather, defective steering
equipment, defective main propulsion
machinery, or other damage, may not
enter the Regulated Navigation Area
without the permission of the Captain of
the Port.

(ii) After entry. A vessel over 100
gross tons, which is underway in the
Regulated Navigation Area, that has its
ability to maneuver become impaired
for any reason, shall, as soon as
possible, report the impairment to the
Captain of the Port.

(6) Requirements for Navigation
Charts, Radars, and Pilots. No vessel
over 100 gross tons may enter the
Regulated Navigation Area, unless it has
on board: (i) Corrected charts of the
Regulated Navigation Area. In lieu of
corrected paper charts, naval and public
vessels may carry electronic charting
and navigation systems that have met
the applicable agency regulations
regarding navigation safety;

(ii) An operative radar during periods
of reduced visibility;

(iii) When in inland waters, a pilot or
other person on board with previous
experience navigating vessels on the
waters of the Regulated Navigation
Area.

(7) Emergency Procedures. (i) Except
as provided in paragraphs (d)(7)(b) of
this section, in an emergency any vessel
may deviate from the regulations in this
section to the extent necessary to avoid
endangering the safety of persons,
property, or the environment.

(i1) A vessel over 100 gross tons with
an emergency that is located within two
nautical miles of the CBBT or I-664
Bridge Tunnel shall notify the Captain
of the Port of its location and the nature
of the emergency, as soon as possible.

(8) Vessel Speed Limits. (i) Little
Creek. A vessel may not proceed at a
speed over five knots between the Route
60 bridge and the mouth of Fishermans
Cove (Northwest Branch of Little Creek).

(ii) Southern Branch of the Elizabeth
River. A vessel may not proceed at a
speed over six knots between the
junction of the Southern and Eastern
Branches of the Elizabeth River and the
Norfolk and Portsmouth Belt Line
Railroad Bridge between Chesapeake
and Portsmouth, Virginia.

(iii) Norfolk Harbor Reach. Nonpublic
vessels of 300 gross tons or more may
not proceed at a speed over eight knots
between the Elizabeth River Channel
Lighted Gong Buoy (LL 9470) of Norfolk
Harbor Reach (southwest of Sewells

Point) at approximately 36°58'00" N,
076°20'00" W, and gated Elizabeth River
Channel Lighted Buoys 17 (LL 9595)
and 18 (LL 9600) of Craney Island Reach
(southwest of Norfolk International
Terminal at approximately 36°54'17" N,
and 076°20'11" W.

(9) Port Security Requirements.
Vessels in excess of 300 gross tons,
including tug and barge combinations in
excess of 300 gross tons (combined),
shall not enter the Regulated Navigation
Area, move within the Regulated
Navigation Area, or be present within
the Regulated Navigation Area, unless
they comply with the following
requirements.

(i) Obtain authorization to enter the
Regulated Navigation Area from the
designated representative of the Captain
of the Port prior to entry. All vessels
entering or remaining in the Regulated
Navigation Area may be subject to a
Coast Guard boarding.

(ii) Ensure that no person who is not
a permanent member of the vessel’s
crew, or a member of a Coast Guard
boarding team, boards the vessel
without a valid purpose and photo
identification.

(iii) Report any departure from or
movement within the Regulated
Navigation Area to the designated
representative of the Captain of the Port
prior to getting underway.

(iv) The designated representative of
the Captain of the Port shall be
contacted on VHF-FM channel 12, or by
calling (757) 444-5209, (757) 444-5210,
or (757) 668-5555.

(v) In addition to the authorities listed
in this Part, this paragraph is
promulgated under the authority under
33 U.S.C. 1226.

(e) Waivers. (1) The Captain of the
Port may, upon request, waive any
regulation in this section.

(2) An application for a waiver must
state the need for the waiver and
describe the proposed vessel operations.

(f) Control of Vessels Within the
Regulated Navigation Area. (1) When
necessary to prevent damage,
destruction or loss of any vessel, facility
or port infrastructure, the Captain of the
Port may direct the movement of vessels
or issue orders requiring vessels to
anchor or moor in specific locations.

(2) If needed for the maritime,
commercial or security interests of the
United States, the Captain of the Port
may order a vessel to move from the
location in which it is anchored to
another location within the Regulated
Navigation Area.

(3) The master of a vessel within the
Regulated Navigation Area shall comply
with any orders or directions issued to

the master’s vessel by the Captain of the
Port.

Dated: April 16, 2003.
James D. Hull,

Vice Admiral, Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 03—12549 Filed 5-21-03; 8:45 am)]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[VT-1226b; FRL-7501-9]

Approval and Promulgation of State
Plans for Designated Facilities and

Pollutants: Vermont; Negative
Declaration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
sections 111(d) negative declaration
submitted by the Vermont Department
of Environmental Conservation (DEC)
on August 29, 1996. This negative
declaration adequately certifies that
there are no existing municipal solid
waste (MSW) landfills located in the
state of Vermont that have accepted
waste since November 8, 1987 and that
must install collection and control
systems according to EPA’s emissions
guidelines for existing MSW landfills.
DATES: EPA must receive comments in
writing by June 23, 2003.

ADDRESSES: You should address your
written comments to: Mr. Steven Rapp,
Chief, Air Permits, Toxics & Indoor
Programs Unit, Office of Ecosystem
Protection, U.S. EPA, One Congress
Street, Suite 1100 (CAP), Boston,
Massachusetts 02114-2023.

Copies of documents relating to this
proposed rule are available for public
inspection during normal business
hours at the following location:
Environmental Protection Agency, Air
Permits, Toxics & Indoor Program Unit,
Office of Ecosystem Protection, One
Congress Street, Suite 1100, Boston,
Massachusetts 02114-2023. The
interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the day of the
visit.

FOR FURTHER INFORMATION CONTACT: ]ohn
Courcier, Office of Ecosystem Protection
(CAP), EPA-New England, Region 1,
Boston, Massachusetts 02203, (617)
918-1659, or by e-mail at
courcier.john@epa.gov. While the public
may forward questions to EPA via e-
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mail, it must submit comments on this
proposed rule according to the
procedures outlined above.

SUPPLEMENTARY INFORMATION: Under
section 111(d) of the Clean Air Act, EPA
published regulations at 40 CFR part 60,
subpart B which require states to submit
control plans to control emissions of
designated pollutants from designated
facilities. In the event that a state does
not have a particular designated facility
located within its boundaries, EPA
requires that a state submit a negative
declaration in lieu of a control plan.

The Vermont DEC submitted the
negative declaration to satisfy the
requirements of 40 CFR part 60, subpart
B. In the Final Rules Section of this
Federal Register, EPA is approving the
Vermont negative declaration as a direct
final rule without a prior proposal. EPA
is doing this because the Agency views
this action as a noncontroversial
submittal and anticipates that it will not
receive any significant, material, and
adverse comments. A detailed rationale
for the approval is set forth in the direct
final rule. If EPA does not receive any
significant, material, and adverse
comments to this action, then the
approval will become final without
further proceedings. If EPA receives
adverse comments, we will withdraw
the direct final rule and EPA will
address all public comments received in
a subsequent final rule based on this
proposed rule. EPA will not begin a
second comment period.

Dated: May 8, 2003.
Robert W. Varney,
Regional Administrator, EPA New England.
[FR Doc. 03-12864 Filed 5-21—-03; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7500-7]

National Oil and Hazardous Substance,
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Intent to Delete the
Rose Park Sludge Pit Superfund Site
from the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region 8 is issuing a
Notice of Intent to Delete the Rose Park
Sludge Pit Superfund Site (Site) located
in Salt Lake City, Utah, from the
National Priorities List (NPL) and
requests public comments on this

Notice. The NPL, promulgated pursuant
to section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA) of 1980, as amended, is found
at Appendix B of 40 CFR Part 300, the
National Oil and Hazardous Substances
Pollution Contingency Plan (NCP). The
EPA and the State of Utah, through the
Utah Department of Environmental
Quality (UDEQ), have determined that
all appropriate response actions under
CERCLA, other than five-year reviews
and operation & maintenance, have been
completed at the Site. However, this
deletion does not preclude future
actions under Superfund if determined
necessary by EPA.

In the “Rules and Regulations”
section of today’s Federal Register, EPA
is publishing a Direct Final Notice of
Deletion of the Rose Park Sludge Pit
Superfund Site without prior notice of
intent to delete because EPA views this
as a non-controversial action. EPA has
explained its reasons for this deletion in
the preamble to the Direct Final Notice
of Deletion. If EPA receives no
significant adverse comment(s) on the
Direct Final Notice of Deletion, EPA
will not take further action on this
Notice of Intent to Delete and deletion
of the Site will proceed. If EPA receives
significant adverse comment(s), EPA
will withdraw the Direct Final Notice of
Deletion and it will not take effect. EPA
will, as appropriate, address all public
comments in a subsequent final deletion
notice based on this Notice of Intent to
Delete. EPA will not institute a second
comment period on this Notice of Intent
to Delete. Any parties interested in
commenting must do so within the time
frame noted below. For additional
information, see the Direct Final Notice
of Deletion, located in the “Rules and
Regulations” section of this Federal
Register.

DATES: Comments concerning this Site
must be received by June 23, 2003.

ADDRESSES: Written comments should
be addressed to: Armando Saenz,
Remedial Project Manager (RPM), Mail
Code: 8EPR-SR, U.S. EPA Region 8, 999
18th Street, Suite 300, Denver,
Colorado, 80202—-2466.

FOR FURTHER INFORMATION CONTACT:
Armando Saenz, 303-312—-6559,
Remedial Project Manager (RPM), Mail
Code: 8EPR-SR, U.S. EPA Region 8, 999
18th Street, Suite 300, Denver,
Colorado, 80202-2466.

SUPPLEMENTARY INFORMATION: For
additional information, see the direct
final Notice of Deletion published in the
“Rules and Regulations” section of this
Federal Register.

Information Repositories

Repositories at the following
addresses have been established to
provide detailed information concerning
this decision and all documents forming
the basis for the response actions taken
at this Site as well as documentation of
the completion of those actions: (1) U.S.
EPA Region 8 Superfund Records
Center, 999 18th Street, Fifth Floor,
Denver, Colorado 80202-2466, Monday
through Friday, 8 a.m.—4:30 p.m.; and,
(2) Utah Department of Environmental
Quality, Division of Environmental
Response & Remediation, 168 North
1950 West, Salt Lake City, Utah 84116.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution, Water supply.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Dated: May 2, 2003.

Robert E. Roberts,

Regional Administrator, Region 8.

[FR Doc. 03-12613 Filed 5-20-03; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-7500-5]

National Oil and Hazardous Substance,
Pollution Contingency Plan; National
Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of intent to delete the
Petrochem Recycling Corp./Ekotek, Inc.,
Superfund Site from the National
Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region 8 is issuing a
Notice of Intent to Delete the Petrochem
Recycling Corp./Ekotek, Inc., Superfund
Site (Site) located in Salt Lake City,
Utah, from the National Priorities List
(NPL) and requests public comments on
this Notice. The NPL, promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, is
found at Appendix B of 40 CFR part
300, the National Oil and Hazardous
Substances Pollution Contingency Plan
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(NCP). The EPA and the State of Utah,
through the Utah Department of
Environmental Quality (UDEQ), have
determined that all appropriate
response actions under CERCLA have
been completed at the Site. However,
this deletion does not preclude future
actions under Superfund if determined
necessary by EPA.

In the “Rules and Regulations”
section of today’s Federal Register, EPA
is publishing a Direct Final Notice of
Deletion of the Petrochem Recycling
Corp./Ekotek, Inc., Superfund Site
without prior notice of intent to delete
because EPA views this as a non-
controversial action. EPA has explained
its reasons for this deletion in the
preamble to the Direct Final Notice of
Deletion. If EPA receives no significant
adverse comment(s) on the Direct Final
Notice of Deletion, EPA will not take
further action on this Notice of Intent to
Delete and deletion of the Site will
proceed. If EPA receives significant
adverse comment(s), EPA will withdraw
the Direct Final Notice of Deletion and
it will not take effect. EPA will, as
appropriate, address all public
comments in a subsequent final deletion
notice based on this Notice of Intent to
Delete. EPA will not institute a second
comment period on this Notice of Intent
to Delete. Any parties interested in
commenting must do so within the time
frame noted below. For additional
information, see the Direct Final Notice
of Deletion, located in the “Rules and
Regulations” section of this Federal
Register.

DATES: Comments concerning this Site
must be received by June 23, 2003.
ADDRESSES: Written comments should
be addressed to: Armando Saenz,
Remedial Project Manager (RPM), Mail
Code: 8EPR-SR, U.S. EPA Region 8, 999
18th Street, Suite 300, Denver,
Colorado, 80202-2466.

FOR FURTHER INFORMATION CONTACT:
Armando Saenz, 303—312-6559,
Remedial Project Manager (RPM), Mail
Code: 8EPR-SR, U.S. EPA Region 8, 999
18th Street, Suite 300, Denver,
Colorado, 80202-2466.

SUPPLEMENTARY INFORMATION: For
additional information, see the Direct
Final Notice of Deletion published in
the “Rules and Regulations” section of
this Federal Register.

Information Repository

A repository at the following address
has been established to provide detailed
information concerning this decision
and all documents forming the basis for
the response actions taken at this Site as
well as documentation of the
completion of those actions: U.S. EPA

Region 8 Superfund Records Center, 999
18th Street, Fifth Floor, Denver,
Colorado 80202-2466, Monday through
Friday, 8 a.m.—4:30 p.m.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution, Water supply.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Dated: May 2, 2003.

Robert E. Roberts,

Regional Administrator, Region 8.

[FR Doc. 03-12615 Filed 5-21-03; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR

Office of the Secretary

43 CFR Part 4
RIN 1090-AA84
General Rules Relating to Procedures

and Practice; Special Rules Applicable
to Public Land Hearings and Appeals

AGENCY: Office of the Secretary, Interior.
ACTION: Proposed rule.

SUMMARY: The Office of Hearings and
Appeals (OHA) is proposing to revise its
existing regulations governing petitions
for stays and requests to put bureau
decisions into immediate effect. The
revisions would specifically authorize
OHA administrative law judges to
decide such petitions and requests,
which arise most frequently in the
context of appeals from grazing
decisions that the Bureau of Land
Management (BLM) issues. This change
would expedite the administrative
review process by eliminating an
inefficient division of authority. The
revisions would also improve the format
and clarity of the regulations.

DATES: You should submit your
comments by July 21, 2003.

ADDRESSES: Send comments to: Director,
Office of Hearings and Appeals,
Department of the Interior, 801 N.
Quincy Street, Suite 300, Arlington, VA
22203.

FOR FURTHER INFORMATION CONTACT: Will
A. Irwin, Administrative Judge, Interior
Board of Land Appeals, U. S.
Department of the Interior, 801 N.
Quincy Street, Suite 300, Arlington, VA
22203, Phone: 703-235-3750. Persons

who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
(800) 877—8339, 24 hours a day, 7 days
a week.

SUPPLEMENTARY INFORMATION:

1. Public Comment Procedures

1I. Background

III. Review Under Procedural Statutes and
Executive Orders

1. Public Comment Procedures

A. How Do I Comment on the Proposed
Rule?

You may submit your comments by
mailing or delivering them to Director,
Office of Hearings and Appeals,
Department of the Interior, 801 N.
Quincy Street, Suite 300, Arlington, VA
22203, Attn: RIN 1090-AA84.

Please make your comments on the
proposed rule as specific as possible,
confine them to issues pertinent to the
proposed rule, and explain the reason
for any changes you recommend. Where
possible, your comments should refer to
the specific section or paragraph of the
proposal that you are addressing.

The Department of the Interior will
not necessarily consider or include in
the Administrative Record for the final
rule comments that we receive after the
close of the comment period (see DATES)
or comments delivered to an address
other than that listed above (see
ADDRESSES).

B. How Do I Review Comments
Submitted by Others?

Comments, including names and
street addresses of respondents, will be
available for public review at the
address listed under ADDRESSES during
regular business hours (9 a.m. to 5 p.m.),
Monday through Friday, except
holidays.

Individual respondents may request
confidentiality, which we will honor to
the extent allowable by law. If you wish
to withhold your name or address,
except for the city or town, you must
state this prominently at the beginning
of your comment. We will make all
submissions from organizations or
businesses, and from individuals
identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

II. Background

The existing regulations governing
hearings and appeals of BLM grazing
decisions allocate responsibility for
deciding petitions for a stay of such
decisions to the Interior Board of Land
Appeals (IBLA) and the Director, OHA.
Responsibility for conducting the
hearing, ruling on other motions, and
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making the initial decision on the
appeal, however, rests with
administrative law judges (ALJs) in the
Hearings Division, OHA.

When an appeal of a grazing decision
is filed with BLM, BLM currently
forwards the decision and
accompanying record to the Hearings
Division office in Salt Lake City, Utah.
If a petition for a stay of the decision
accompanies the notice of appeal, the
Hearings Division must forward the
record to IBLA in Arlington, Virginia.
Under 43 CFR 4.21(b)(4), IBLA (or the
Director) has 45 days to decide whether
or not to grant the petition; after IBLA
decides, it returns the record to the
Hearings Division in Salt Lake City. In
the meantime, the ALJ to whom the case
is assigned normally waits to schedule
the hearing and to rule on any motions
concerning the appeal, such as a motion
to intervene in the appeal or a motion
by BLM to dismiss the appeal. IBLA
does not have authority to rule on such
motions. The same situation applies, but
less frequently, to requests to place
grazing decisions into immediate effect
under 43 CFR 4.21(a)(1) if BLM has not
done so under 43 CFR 4160.3(f).

This division of responsibility results
in delays and inefficiencies that would
be alleviated if the ALJs also had
authority to rule on petitions for a stay
and requests to place grazing decisions
into immediate effect. For example,
IBLA sometimes finds during its
consideration of a stay petition that a
motion to dismiss should be granted.
However, under the existing regulations,
IBLA cannot grant the motion but must
proceed to decide the stay petition and
then refer the case, including the motion
to dismiss, back to the Hearings
Division. If the ALJ had authority to rule
on petitions for a stay and requests to
place decisions into immediate effect,
he or she could consider any other
pending motions at the same time and,
where appropriate, grant a motion to
dismiss without having to rule on the
petition or request. Moreover, under the
existing regulations, IBLA must
thoroughly review the record in
deciding whether to grant a stay
petition, and the AL] must then do the
same in deciding the merits of the case.
This is an unnecessary duplication of
effort and takes time away from IBLA’s
consideration of other appeals.

By contrast, the regulations governing
hearings under the Surface Mining
Control and Reclamation Act of 1977
authorize an ALJ to consider whether to
grant a motion for temporary relief
(which is comparable to a petition for a
stay) and also to decide the merits. IBLA
gets involved in temporary relief cases
only if a party appeals an ALJ’s

decision. See, e.g., 43 CFR 4.1267,
4.1367(f), 4.1376(h). OHA has found
these procedures workable and cost-
effective. ALJs are also authorized to
grant stays of decisions issued under
BLM'’s onshore oil and gas operations
regulations, see 43 CFR 3165.3(e),
3165.4(c), and of civil penalties issued
by the Minerals Management Service,
see 30 CFR 241.55(b).

Therefore, OHA proposes
amendments to the existing regulations
to provide the authority to ALJs to rule
on petitions for a stay of BLM grazing
decisions and requests to place these
decisions into immediate effect. We also
propose that any party may appeal to
the IBLA an order of an ALJ granting or
denying (1) a petition for a stay, or (2)

a request to place a decision into
immediate effect. Any party (other than
BLM) wishing to appeal an order of an
ALJ denying a petition for a stay or
granting a request to place a decision
into immediate effect may seek judicial
review instead of appealing to IBLA.

The proposed rule would revise both
43 CFR 4.21, which applies to OHA
proceedings generally, and 43 CFR
4.470-4.478, which apply to appeals
from BLM grazing decisions. Currently
OHA does not encounter the inefficient
division of responsibility described
above outside the context of grazing
appeals. However, by revising § 4.21, we
would eliminate the same inefficiency
should it arise in some other context
where the merits of the appeal were
pending before the Hearings Division
but, under current regulations, a stay
petition must be decided by IBLA. In
any case in which the ALJ has
jurisdiction of the merits, we believe the
ALJ should be authorized to decide a
stay petition or a request to place a
bureau decision in immediate effect. By
revising §4.21 as well as §4.477, we
would be keeping the two sets of
provisions consistent.

OHA is also proposing to revise the
existing regulatory language to make it
clearer and to conform to Departmental
requirements for writing rules in plain
language. See 318 DM 4.2. We propose
to do so by defining terms, creating
more sections, reorganizing the
provisions to put the main ideas first,
and shortening sentences. In 43 CFR
part 4, subpart B, we propose to revise
existing §4.21, to add new §§4.22
through 4.26, and to redesignate existing
§§4.22 through 4.31 as §§ 4.27 through
4.36, respectively. Similarly, in 43 CFR
part 4, subpart E, we would revise
existing §4.470, add new §§4.471 and
4.472, and redesignate existing §§ 4.471
through 4.478 as §§4.473 through 4.480,
respectively. We would add paragraph
(c) to newly redesignated § 4.474, and

revise newly redesignated §§4.478 and
4.479. If this proposed rule becomes
final, BLM would have to amend its
regulations that refer to existing §§ 4.21
through 4.31 or §§4.470 through 4.478
to update the cross-references.

II1. Review Under Procedural Statutes
and Executive Orders

A. Regulatory Planning and Review
(E.O. 12688)

In accordance with the criteria in
Executive Order 12866, we find that this
document is not a significant rule. The
Office of Management and Budget has
not reviewed this rule under Executive
Order 12866.

1. This rule would not have an annual
economic effect of $100 million or
adversely affect an economic sector,
productivity, competition, jobs, the
environment, public health or safety, or
other units of government. A cost-
benefit and economic analysis is not
required. These amended rules would
have virtually no effect on the economy
because they would only add authority
for ALJs to decide petitions for a stay of
grazing decisions and to place such
decisions into immediate effect.

2. This rule would not create
inconsistencies with or interfere with
other agencies’ actions. The rules
propose to amend existing OHA
regulations to add authority for ALJs to
decide petitions for a stay of grazing
decisions and to place such decisions
into immediate effect.

3. This rule would not alter the
budgetary effects of entitlements, grants,
user fees, loan programs, or the rights
and obligations of their recipients.
These regulations have to do only with
the procedures for hearings and appeals
of BLM grazing decisions, not with
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients. The proposed rule
would only add authority for ALJs to
decide petitions for a stay of grazing
decisions and to place such decisions
into immediate effect.

4. This rule does not raise novel legal
or policy issues. The rule would simply
extend ALJs’ existing authority to
include the authority to decide petitions
for a stay of BLM grazing decisions and
requests to place such decisions into
immediate effect.

B. Regulatory Flexibility Act

The Department of the Interior
certifies that this rule would not have a
significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). The extension
of authority to ALJs to decide petitions
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for a stay of BLM grazing decisions and
to place such decisions into immediate
effect would have no effect on small
entities. A Small Entity Compliance
Guide is not required.

C. Small Business Regulatory
Enforcement Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

1. Would not have an annual effect on
the economy of $100 million or more.
Granting authority to ALJs to decide
petitions for a stay of BLM grazing
decisions and to place such decisions
into immediate effect should have no
effect on the economy.

2. Would not cause a major increase
in costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. Granting ALJs
authority to decide petitions for a stay
of BLM grazing decisions and to place
such decisions into immediate effect
would not affect costs or prices for
citizens, individual industries, or
government agencies.

3. Would not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
Extending authority to ALJs to decide
petitions for a stay of BLM grazing
decisions and to place such decisions
into immediate effect should have no
effects, adverse or beneficial, on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

D. Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1531 et
seq.), we find that:

1. This rule would not have a
significant or unique effect on state,
local, or tribal governments or the
private sector. Small governments do
not often appeal BLM grazing decisions.
Authorizing ALJs to decide petitions for
a stay of such decisions and to place
such decisions into immediate effect
would neither uniquely nor
significantly affect these governments
because such authority currently exists
elsewhere. A statement containing the
information required by the Unfunded
Mandates Reform Act, 2 U.S.C. 1531 et
seq., is not required.

2. This rule would not produce an
unfunded Federal mandate of $100
million or more on State, local, or tribal
governments or the private sector in any
year, i.e., it is not a “‘significant

regulatory action”” under the Unfunded
Mandates Reform Act.

E. Takings (E.O. 12630)

In accordance with Executive Order
12630, we find that the rule would not
have significant takings implications. A
takings implication assessment is not
required. These amendments to existing
rules authorizing ALJs to decide
petitions for a stay of BLM grazing
decisions and to place such decisions
into immediate effect should have no
effect on property rights.

F. Federalism (E.O. 13132)

In accordance with Executive Order
13132, we find that the rule does not
have sufficient federalism implications
to warrant the preparation of a
federalism assessment. There is no
foreseeable effect on states from
extending to ALJs the existing authority
to decide petitions for a stay of BLM
grazing decisions and to place such
decisions into immediate effect. A
federalism assessment is not required.

G. Civil Justice Reform (E.O. 12988)

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that this rule does not
unduly burden the judicial system and
does not meet the requirements of
sections 3(a) and 3(b)(2) of the Order.
These regulations, because they simply
extend to ALJs already existing
authority to decide petitions for a stay
of BLM grazing decisions and to place
such decisions into immediate effect,
will not burden either administrative or
judicial tribunals.

H. Paperwork Reduction Act

This proposed rule wold not require
an information collection from 10 or
more parties, and a submission under
the Paperwork Reduction Act is not
required. An OMB form 83-I has not
been prepared and has not been
approved by the Office of Policy
Analysis. These regulations would only
extend authority to ALJs to decide
petitions for stay of BLM grazing
decisions and to place such decisions
into immediate effect; they would not
require the public to provide
information.

I. National Environmental Policy Act

The Department has analyzed this
rule in accordance with the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. 4321 et seq., Council
on Environmental Quality (CEQ)
regulations, 40 CFR part 1500, and the
Department of the Interior Departmental
Manual (DM). CEQ regulations, at 40
CFR 1508.4, define a ““categorical

exclusion” as a category of actions that
the Department has determined
ordinarily do not individually or
cumulatively have a significant effect on
the human environment. The
regulations further direct each
department to adopt NEPA procedures,
including categorical exclusions. 40
CFR 1507.3. The Department has
determined that the proposed rule is
categorically excluded from further
environmental analysis under NEPA in
accordance with 516 DM 2, Appendix 1,
which categorically excludes
“[plolicies, directives, regulations and
guidelines of an administrative,
financial, legal, technical or procedural
nature.” In addition, the Department has
determined that none of the exceptions
to categorical exclusions, listed in 516
DM 2, Appendix 2, applies to the
proposed rule. The proposed rule is an
administrative and procedural rule,
relating to the authority of ALJs to
decide petitions for stays of BLM
grazing decisions and requests to place
such decisions into immediate effect.
The rule would not change the
requirement that projects must comply
with NEPA. Therefore, neither an
environmental assessment nor an
environmental impact statement under
NEPA is required.

J. Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), E.O.
13175, and 512 DM 2, the Department
of the Interior has evaluated potential
effects of these rules on Federally
recognized Indian tribes and has
determined that there are no potential
effects. These rules would not affect
Indian trust resources; they would
provide authority to ALJs to decide
petitions for a stay of BLM grazing
decisions and to place such decisions
into immediate effect.

K. Effects on the Nation’s Energy Supply

In accordance with Executive Order
13211, we find that this regulation does
not have a significant effect on the
nation’s energy supply, distribution, or
use. The extension of authority to ALJs
to decide petitions for a stay of BLM
grazing decisions and to place such
decisions into immediate effect would
not affect energy supply or
consumption.

L. Clarity of This Regulation

Executive Order 12866 requires each
agency to write regulations that are easy
to understand, including answers to the
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following: (1) Are the requirements in
the rule clearly stated? (2) Does the rule
contain technical language or jargon that
interferes with its clarity? (3) Does the
format of the rule (grouping and order
of sections, use of headings,
paragraphing, etc.) aid or reduce its
clarity? (4) Would the rule be easier to
understand if it were divided into more
(but shorter) sections? (A “section”
appears in bold type and is preceded by
the symbol ““§” and a numbered
heading; for example, §4.21 General
provisions.) (5) Is the description of the
rule in the SUPPLEMENTARY INFORMATION
section of the preamble helpful in
understanding the proposed rule? (6)
What else could we do to make the rule
easier to understand?

Send a copy of any comments that
concern how we could make this rule
easier to understand to: Office of
Regulatory Affairs, Department of the
Interior, Room 7229, 1849 C Street,
NW., Washington, DC 20240. You may
also e-mail the comments to this
address: Exsec@ios.doi.gov.

List of Subjects in 43 CFR Part 4

Administrative practice and
procedure; Grazing lands; Public lands.

For the reasons set forth in the
preamble, under authority delegated to
the Director, Office of Hearings and
Appeals, by the Secretary of the Interior,
part 4, subparts B and E, of title 43 of
the Code of Federal Regulations are
proposed to be amended as set forth
below:

Dated: May 13, 2003.
Robert S. More,
Director, Office of Hearings and Appeals.

PART 4—[AMENDED]

1. The authority for 43 CFR part 4
continues to read as follows:

Authority: R.S. 2478, as amended, 43
U.S.C. sec. 1201, unless otherwise noted.

Subpart B—General Rules Relating to
Procedures and Practice

884.22 through 4.31
884.27 through 4.36].

2. Sections 4.22 through 4.31 are
redesignated as §§4.27 through 4.36.

3. Section 4.21 is revised and new
§§4.22 through 4.26 are added to read
as follows:

[Redesignated as

§4.21 Definitions of terms used in this
subpart.

As used in this subpart:

Appropriate official means the
Director of the Office of Hearings and
Appeals, an Appeals Board, or an
administrative law judge, as applicable
in a particular situation.

Bureau means a bureau or office of the
Department of the Interior.

Days means calendar days unless
otherwise stated.

Decision means a written
determination or, if applicable, a
portion of a written determination.

§4.22 Effect of adecision pending appeal.

(a) The provisions of this section
apply to any decision by a bureau that
includes a right of appeal to the Office
of Hearings and Appeals, unless a law
or other applicable regulation provides
otherwise.

(b) No such bureau decision is
effective during the period of time
allowed for filing an appeal, unless it is
made immediately effective under
paragraph (c)(2) of this section.

(c) A bureau decision becomes
effective as shown in the following
table:

If. ..

And . . .

Then. . .

(1) A statute or other regulation provides that
the bureau decision will not take effect pend-
ing a decision on an appeal,

(2) A person who has a right of appeal under
§4.410 or other applicable regulation files a
timely notice of appeal,

(3) A person who has a right of appeal under
§4.410 or other applicable regulation files a
timely notice of appeal and a petition for a
stay,

(4) A person who has a right of appeal under
§4.410 or other applicable regulation files a
timely notice of appeal and a petition for a
stay,

(5) A person who has a right of appeal under
§4.410 or other applicable regulation files a
timely notice of appeal and a petition for a
stay,

a person who has a right of appeal files a no-
tice of appeal,

a party to the appeal demonstrates that the
public interest requires making the bureau
decision effective immediately,

the appellant satisfies the requirements of
§4.23,

the appellant does not satisfy the require-
ments of §4.23,

the appropriate official does not act on peti-
tion within 45 days of the end of the appeal
period,

the bureau decision will become effective if
and when it is affirmed by the Office of
Hearings and Appeals or the appeal is dis-
missed.

the appropriate official (see §84.21) may pro-
vide that the bureau decision becomes ef-
fective immediately.

the appropriation official may stay the effect of
the bureau decision under §4.24, and the
bureau decision will become effective if and
when it is affirmed by the Office of Hearings
and Appeals or the appeal is dismissed.

the bureau decision becomes effective when
the appropriate official denies the petition.

the decision becomes effective on the 46th
day after the end of the appeal period.

8§4.23 How to petition for a stay of the
effective date of a decision.

(a) To request a stay of a bureau
decision, an appellant must file a notice
of appeal and a petition for a stay as
required under paragraphs (b) and (c) of
this section. The appellant must file
these documents before the end of the
appeal period specified in the bureau
decision. The provisions of this section
apply unless a law or other applicable
regulation provides otherwise.

(b) To obtain a stay under this section,
an appellant must:

(1) Be a person who has a right of

appeal under §4.410 or other applicable
regulation; and

(2) Demonstrate that the appropriate

official should grant a stay based on the
following standards:

(i) The relative harm to the parties if

the stay is granted or denied;

(ii) The likelihood of the appellant’s

success on the merits;

(ii1) The likelihood of immediate and

irreparable harm if the appropriate
official does not grant the stay; and

(iv) Whether the public interest favors
granting the stay.

(c) The appellant must serve a copy of
the notice of appeal and petition for a
stay on each of the following
simultaneously:

(1) The appropriate official before
whom the appeal is pending;

(2) The bureau official who made the
decision being appealed; and

(3) Each party, if any, named in the
bureau decision that is being appealed.
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§4.24 Action on a petition for a stay.

(a) Any party who is served with a
copy of a stay petition under § 4.23(c)
may file a response but must do so
within 10 days after service. This
includes the bureau official who made
the decision being appealed.

(1) The responding party must serve
the response on the persons listed in
§4.23(c) either by delivering it
personally or by registered or certified
mail, return receipt requested.

(2) The appropriate official will not
grant a stay by default merely because
no response to a petition has been filed.

(b) Within 45 days after the end of the
time for filing an appeal, the appropriate
official must grant or deny any petition
for a stay.

(c) Any person who has a right of
appeal under §4.410 or other applicable
regulation may appeal to the
appropriate Appeals Board from an
order of an administrative law judge to:

(1) Grant or deny a petition for a stay;
or

(2) Make a bureau decision effective
immediately.

(d) As an alternative to paragraph (c)
of this section, any party other than the
bureau may seek judicial review under
5 U.S.C. 704 of an order of an
administrative law judge to:

(1) Deny a petition for a stay (either
directly or by failing to meet the
deadline in paragraph (b) of this
section); or

(2) Make a bureau decision effective
immediately.

(e) If a party appeals under paragraph
(c) of this section, the Appeals Board
must issue an expedited briefing
schedule and expeditiously issue a
decision on the appeal.

(f) Unless the Appeals Board or the
court orders otherwise, an appeal under
paragraph (c) of this section does not:

(1) Suspend the effectiveness of the
decision of the administrative law
judge; or

(2) Suspend further proceedings
before the administrative law judge.

§4.25 Decisions subject to judicial review.

This section applies to any bureau
decision that can be appealed to the
Office of Hearings and Appeals. The
bureau decision is not final agency
action subject to judicial review under
5 U.S.C. 704 unless it has become
effective under § 4.22 or other
applicable regulation.

§4.26 Finality and reconsideration of
decisions.

(a) A decision by the Director or an
Appeals Board is final for the
Department and cannot be appealed.
However, the Director or an Appeals

Board may reconsider a decision if
either:

(1) In the judgment of the Director or
the Appeals Board there exist
extraordinary circumstances and
sufficient reason for reconsideration; or

(2) Other regulations allow for
reconsideration under standards other
than those set forth in paragraph (a)(1)
of this section.

(b) To request reconsideration under
paragraph (a) of this section, an
appellant must:

(1) File the request promptly, or
within the time required by the
regulations relating to the type of
proceeding concerned; and

(2) State clearly and completely the
nature of the error prompting the
request for reconsideration.

(c) Filing a request for reconsideration
does not stay the effectiveness of the
decision unless the Director or the
Appeals Board so orders.

(d) An appellant does not have to file
a request for reconsideration in order to
exhaust administrative remedies.

Subpart E—Special Rules Applicable
to Public Land Hearings and Appeals

4. The authority for 43 CFR part 4,
subpart E is revised to read as follows:

Authority: 43 U.S.C. 1201 and 315a.

5. In §4.421, revise paragraph (c) to
read as follows:

8§4.421 Definitions.
* * * * *
(c) Bureau or BLM means the Bureau

of Land Management.
* * * * *

884.471 through 4.478
884.473 through 4.480].
6. Sections 4.471 through 4.478 are
redesignated as §§ 4.473 through 4.480,

respectively.

7. Section 4.470 is revised and
§§4.471 and 4.472 are added to read as
follows:

[Redesignated as

§4.470 How to appeal a BLM decision to
an administrative law judge.

(a) Any person who has a right of
appeal under § 4.410 or other applicable
regulation may appeal a final bureau
decision within 30 days after receiving
it. To do this, the person must file a
notice of appeal with the BLM field
office that issued the decision.

(b) The notice of appeal must state
clearly and concisely the reasons why
the appellant thinks the BLM decision
is wrong.

(c) Any ground for appeal not
included in the notice of appeal is
considered waived. The appellant may
not present a waived ground for appeal

at the hearing unless permitted to do so
by the administrative law judge.

(d) Any person who, after proper
notification, does not appeal a final
BLM decision within the period allowed
in the decision may not later challenge
the matters adjudicated in the final
decision.

(e) An administrative law judge may
consolidate appeals for purposes of
hearing and decision when:

(1) Appellants file separate appeals;
and

(2) The issues involved are common
to two or more appeals.

(f) Filing a notice of appeal does not
by itself change the effective date of the
decision. To request a change in the
effective date, see §4.471.

§4.471 How to request a change in the
effective date of a final BLM decision.

(a) An appellant under § 4.470 may
petition for a stay of the BLM decision
pending appeal. The appellant must do
this within 30 days after receiving the
BLM decision by filing a petition for
stay together with the notice of appeal
required by §4.470.

(b) An appellant under § 4.470 may
request that a BLM decision become
effective immediately. The appellant
must do this within 30 days after
receiving the BLM decision by filing a
request for an immediate effective date
together with the notice of appeal
required by §4.470.

(c) The appellant must file documents
required by this section with both:

(1) The BLM office that issued the
decision; and

(2) The Hearings Division, Office of
Hearings and Appeals, 801 North
Quincy Street, Suite 300, Arlington, VA
22203.

(d) The standards and procedures for
obtaining a stay or requesting an
immediate effective date are those set
forth in §§4.22 through 4.24.

§4.472 Action on appeals and requests for
effective date changes.

(a) The BLM field office must
promptly forward to the State Director
any documents received under §§4.470
and 4.471. If the State Director does not
file a motion to dismiss under paragraph
(b) of this section:

(1) The State Director must promptly
forward all documents and the
administrative record to the Office of
Hearings and Appeals; and

(2) An administrative law judge will
rule on the appeal and any motion or
request.

(b) Within 30 days after receiving
documents submitted under paragraph
(a) of this section, the State Director may
file a motion to dismiss the appeal for
one or more of the following reasons:
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(1) The appeal is frivolous;

(2) The appeal was filed late;

(3) The errors are not clearly and
concisely stated;

(4) The issues are immaterial; or

(5) The issues have been previously
adjudicated in an appeal involving the
same grazing preference, the same
parties, or their predecessors in interest.

(c) The State Director must send a
copy of the motion to the appellant.

(d) The appellant may file a written
answer with the State Director within 30
days after receiving the motion to
dismiss.

(e) The State Director will transmit
the appeal, any petition or request,
motion to dismiss, and answer, along
with the administrative record, to the
Hearings Division, Office of Hearings
and Appeals, 801 North Quincy Street,
Suite 300, Arlington, VA 22203.

(f) An administrative law judge will
rule on the motion to dismiss and, if the
motion is sustained, dismiss the appeal
by written order.

8. In newly redesignated §4.474, add
paragraph (c) to read as follows:

§4.474 Authority of administrative law
judge.

(c) The administrative law judge may
consider and rule on all motions and
petitions, including:

(1) A petition for a stay of a final
grazing decision of the BLM field office;
and

(2) A request that a final grazing
decision of the BLM field office become
effective immediately.

9. Revise newly redesignated §4.478
to read as follows:

§4.478 Appeals to the Board of Land
Appeals.

(a) A person who has a right of appeal
under §4.410 or other applicable
regulation may appeal under § 4.24(c)
an order of an administrative law judge
to:

(1) Grant or deny a petition for a stay;
or

(2) Make a final grazing decision
effective immediately.

(b) Any party affected by the
administrative law judge’s decision on
the merits, including the State Director,
has the right to appeal to the Board of
Land Appeals under the procedures in
this part.

10. Revise newly redesignated § 4.479
to read as follows:

8§4.479 Effect of decision during appeal.

(a) A BLM decision may provide that
the decision will be effective

immediately pending decision on an
appeal from the BLM decision. This
paragraph applies:

(1) Notwithstanding the provisions of
§4.22(b) pertaining to the period during
which a final decision will not be in
effect; and

(2) Consistent with the provisions of
§4160.3.

(b) An administrative law judge or the
Board may change or revoke any action
that BLM takes pursuant to a BLM
decision on appeal.

(c) This paragraph applies to any BLM
decision that, at the time it is made, is
subject to appeal before a superior
authority in the Department. In order to
ensure the exhaustion of administrative
remedies before resort to court action,
the BLM decision is not final agency
action subject to judicial review under
5 U.S.C. 704 unless the BLM decision
has become effective under this section
or §4.22.

[FR Doc. 03—-12504 Filed 5-21-03; 8:45 am]
BILLING CODE 4310-79-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-1473, MB Docket No. 03-111, RM—
10701]

Radio Broadcasting Services;
Kernville, CA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by Linda
A. Davidson proposing the allotment of
Channel 289A at Kernville, CA, as that
community’s second local service.
Channel 289A can be allotted to
Kernville, consistent with the minimum
distance separation requirements of the
Commission’s Rules, provided there is a
site restriction of 5.6 kilometers (3.5
miles) northeast of the community. The
reference coordinates for Channel 289A
at Kernville are 35—-46—29 North
Latitude and 118—-22—-09 West
Longitude.

DATES: Comments must be filed on or
before June 26, 2003, and reply
comments on or before July 11, 2003.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Linda A.

Davidson, 2134 Oak Street, Unit C,
Santa Monica, CA 90405.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
03-111, adopted April 30, 2003, and
released May 5, 2003. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Center 445
Twelfth Street, SW., Washington, DC
20554. The complete text of this
decision may also be purchased from
the Commission’s duplicating
contractor, Qualex International Portals
II, 445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863—2893, facsimile 202—-863—-2898, or
via e-mail qualexint@aol.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by adding Channel 289A at
Kernville.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—12793 Filed 5—-21-03; 8:45 am)]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-1474; MM Docket No. 01-169; RM—
10145]

Radio Broadcasting Services; Danville
& Nonesuch, KY

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; denial.

SUMMARY: Action in this document
denies a petition for rule making filed
by Clear Channel Broadcasting Licenses,
Inc., requesting the reallotment of
Channel 296A from Danville, Kentucky
to Nonesuch, Kentucky, and
modification of the license for Station
WHIR-FM to specify operation on
Channel 296A at Nonesuch. See 66 FR
41489, August 8, 2001. Based on the
information provided by Clear Channel
Broadcasting Licenses, Inc., we believe
it has failed to establish that Nonesuch
qualifies as a community for allotment
purposes and therefore it would not
serve the public interest to reallot
Channel 296A from Danville to
Nonesuch, Kentucky. With this action,
this proceeding is terminated.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 01-169,
adopted April 30, 2003, and released
May 5, 2003. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, 44512th
Street, SW., Room CY-A257,
Washington, DC 20554. The document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone: 202
863—2893, facsimile: 202 863—2898, or
via e-mail qualexint@aol.com.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-12794 Filed 5-21-03; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

RIN 1018-AH53

Endangered and Threatened Wildlife
and Plants; Delisting the Plant
Frankenia johnstonii (Johnston’s
frankenia) and Notice of Petition
Finding

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
proposal to remove the plant Frankenia
johnstonii (Johnston’s frankenia) from
the List of Endangered and Threatened
Wildlife and Plants under the
Endangered Species Act of 1973, as
amended (Act). This species is endemic
to three counties in south Texas and an
adjacent area in northeastern Mexico.
Due to an expansion of our knowledge
of the species’ known range, the number
of newly discovered populations, some
with large numbers of individual plants,
increased knowledge of the life history
requirements of this species, and
clarification of the degree of threats to
its continued existence, we have
determined that Johnston’s frankenia is
not in danger of extinction throughout
all or a significant portion of its range
now or within the foreseeable future.
This proposed rule also constitutes our
90-day and 12-month finding for the
petition to delist Frankenia johnstonii.

DATES: We will consider comments on
this proposal if they are received by
August 20, 2003. Public hearing
requests must be received by July 7,
2003.

ADDRESSES: Written comments and
materials concerning this proposal
should be sent to: Field Supervisor,
Ecological Services Field Office, U.S.
Fish and Wildlife Service, c/o TAMU-
CC, Campus Box 338, 6300 Ocean Drive,
Corpus Christi, Texas 78412. The
proposal, supporting data, and
comments are available for public
inspection, by appointment, during
normal business hours at the above
address.

FOR FURTHER INFORMATION CONTACT:
Robyn Cobb, U.S. Fish and Wildlife
Service, at the above address, or
telephone 361-994-9005 or e-mail to
robyn_cobb@fws.gov.

SUPPLEMENTARY INFORMATION:

Background

Frankenia johnstonii (Correll) was
first collected in 1966 in Zapata County,
Texas, by Dr. D. S. Correll who later
named the species in honor of Dr. M. C.
Johnston (Correll 1966). Frankenia
johnstonii is a low, somewhat
sprawling, perennial shrub, in the
Frankeniaceae Family. Mature plants
are approximately 30 centimeters (cm)
(12 inches (in)) in height, 30 to 60 cm
(12 to 24 in) wide, and rounded or
sphere-shaped in appearance. This
spineless subshrub has a woody, trunk-
like stem which gives rise to several-to-
many ascending or recurved (bent or
curved downward or backward)
herbaceous stems. The entire plant may
be grayish-green or bluish-green in color
most of the year, turning crimson red in
late fall when it is easily detected
among its surrounding deciduous
neighbors. This color change can also be
brought on by severe drought conditions
(Janssen and Williamson 1994). The
gray-green leaf surfaces are haired, with
salt crystals frequently visible on the
underside of the leaves. Leaf margins
are somewhat rolled or turned under.
Flowers are small, with five slightly
fringed or toothed white petals and a
distinct yellow center. Flowering occurs
from April to November, especially
when stimulated by rainfall events
(Janssen and Williamson 1994).

Frankenia johnstonii generally grows
on open or sparsely vegetated, rocky,
gypseous hillsides or saline flats. In
Texas, this species is endemic to Webb,
Zapata and Starr Counties, where it
occurs within the mesquite-blackbrush
community encompassed in the South
Texas Plains vegetation zone as
described by McMahan (et al. 1984).
Frankenia johnstonii populations have a
clumped distribution, occurring in
openings of the Tamaulipan thornscrub
where the plant thrives in a high light
intensity setting. Populations of this
species appear to be restricted to
pockets of hyper-saline soil, analysis of
which shows salinity and sodium
content that is approximately 10 times
greater than that found in soils
occurring outside the populations
(Janssen and Williamson 1994). The
population in Mexico occurs in the
transition zone between the Tamaulipan
Scrub and the Chihuahuan Desert
(Whalen 1980).

Frankenia johnstonii was listed
August 7, 1984 (49 FR 31418), as an
endangered species under the Act.
Critical habitat was never designated for
this species. The Johnston’s Frankenia
(Frankenia johnstonii) Recovery Plan,
completed in 1988, did not quantify
criteria for down-listing or delisting due
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to a lack of basic knowledge about the
species (USFWS 1988). Instead the
recovery plan concentrated on the major
actions believed necessary to recover
Frankenia johnstonii. These actions
included maintenance of known
populations through landowner
cooperation and habitat management,
provision of permanent Service or
conservation group protection of at least
one site, establishment of populations in
botanical gardens, obtaining biological
information needed to effectively
manage the species, and developing
public support for the preservation of
the species. Among the potential threats
to Frankenia johnstonii identified in the
recovery plan were habitat modification
by land management practices that
included overgrazing, blading, and
bulldozing. The recovery plan also
recognized the risk of population losses
from intensive land uses and non-
specific habitat alterations, including a
variety of construction activities. The
low reproductive potential of this
species was considered another threat to
its continued existence since the
restricted number of individual plants
was thought to imply a small gene pool
with limited variability, thereby
potentially diminishing the species’
ability to tolerate stress and threats
(USFWS 1988). Since 1993, intensive
surveys in Webb, Zapata, and Starr
Counties in South Texas, as well as
additional information from Mexico
have shown this species to be more
widespread and abundant than was
previously known (Janssen 1999).

At the time it was listed, Frankenia
johnstonii was known from only four
sites in Texas, two each in Zapata and
Starr Counties, and from one locality in
Mexico. When the recovery plan for this
species was finalized in 1988, seven
populations (including the original five)
had been identified, all occurring on
private land. At that time, the six Texas
populations were encompassed within a
56-kilometer (km) (35-mile (mi)) radius,
with the population in Mexico located
approximately 201 km (125 mi) to the
west. Since 1988, the discovery of new
populations has extended the species’
range to north and west of Laredo in
Webb County, farther east in Zapata
County, and farther south in Starr
County. Currently a total of four

populations are known from Mexico.
Three of the four populations in Mexico
are in relatively close proximity to one
another along Highway 53 in the State
of Nuevo Leon, while the fourth
population location extends the species’
range north-northeast to the vicinity of
Nuevo Laredo in western Tamaulipas
(Janssen 1999).

Frankenia johnstonii was first
collected by Dr. D. S. Correll in 1966 in
Zapata County, Texas, about 40 km (25
mi) northeast of San Ygnacio, and soon
thereafter at a second site in Starr
County, just east of E1 Sauz (Correll and
Johnston 1970). The continued
existence of Frankenia johnstonii at
Correll’s first site was confirmed by
Poole in 1986, and the population at the
second site was revisited by Poole,
Turner, and Whalen at various times
(USFWS 1988). The species was also
found in 1966 by A. D. Wood in the
hills northeast of Roma, Starr County
(USFWS 1988). In 1967, Correll found a
second Zapata County population about
8 km (5 mi) south of Zapata. Although
Whalen was unable to relocate the Roma
population during her doctoral research,
she did relocate Correll’s second Zapata
County population (USFWS 1988).
Collectors James Everitt and R. J.
Fleetwood found Frankenia johnstonii
at a site approximately 21 km (13 mi)
north of Roma, Starr County, in 1974.
Four different investigators had
revisited this population by 1986
(USFWS 1988). In 1971, Turner
identified what he considered to be a
new species of Frankenia from a
location 100 km (62 mi) northwest of
Monterrey, Mexico, and named it
Frankenia leverichii (Turner 1973).
Whalen later studied specimens from
this population as part of her doctoral
research on the genus Frankenia and
concluded that it was not distinct from
Frankenia johnstonii (Whalen 1980),
thus this was the single Mexican
population referenced in the listing rule
and the recovery plan.

An intensive status survey and study
of ecological and biological
characteristics of Frankenia johnstonii
was conducted by Texas Parks and
Wildlife Department (TPWD) botanist
Gena Janssen between 1993 and 1999.
The final report for this 6-year study
contained documentation for 58
populations of Frankenia johnstonii in

the U.S. and 4 in Mexico (Janssen 1999).
Four of the 62 total populations
reported by Janssen (1999) were part of
the 7 populations referenced in the
recovery plan. The results of this recent
status survey have dramatically
increased the known numbers of
individual plants, from approximately
1,500 at the time of listing to greater
than 9 million by 1999. The TPWD
status survey resulted in an expansion
of the species’ known range to the
northwest, east and south in Texas, and
to the north of the previously known
location in Mexico (Janssen 1999).

All 58 U.S. populations of Frankenia
johnstonii identified in Janssen’s 1999
report occur primarily on private land,
but a portion of one population in Starr
County is located on a Lower Rio
Grande Valley National Wildlife Refuge
(LRGVNWR) tract. A second population
occurs, partially, in the Texas
Department of Transportation’s (TDOT)
Highway 83 right-of-way in Zapata
County. A third population, found
growing on three private ranches in
western Zapata County, also extends
onto land below the 307-foot elevation
mark adjacent to Falcon Reservoir. All
property below this elevation mark is
controlled by the International
Boundary and Water Commission
(IBWC). A fourth population, also in
close proximity to Falcon Reservoir,
may also be on IBWC-controlled land
but Janssen was unable to determine
exact land ownership for this
population (Janssen 1999).

Using Pavlik’s suggested method of
deriving an estimated minimum viable
population size (MVP) (Pavlik 1996), we
calculated that approximately 2,000
individual plants may constitute a
conservative estimate for a Frankenia
johnstonii MVP. We used this estimated
MVP to evaluate the distribution of
known Frankenia johnstonii
populations in relation to threats to
those sites. Table 1 displays the
numbers of small, intermediate-sized,
and large populations in each Texas
county and in Mexico, grouped with the
smallest populations numbering below
the calculated MVP, the intermediate-
sized populations containing between
2,000 to 5,000 plants, and the largest
populations consisting of greater than
5,000 individuals.

TABLE 1.—NUMBER AND LOCATION OF SMALL, INTERMEDIATE-SIZED AND LARGE FRANKENIA JOHNSTONII POPULATIONS

T Starr Coun- Zapata Webb .
Number of individual plants ty, TX County, TX | County, TX Mexico
LESS than 2,000 .....ccuiiiiiiie et s et e e e e e e eaarraaeas 5 16 1 1
Between 2,000 and 5,000 ......cc.oeeiiiiiiiiiiiie e e e e e st a e e e e s aaaaaees 1 6 2 1
Greater than 5,000 ..........ooiiiiiiiiie et e e e e e e sannas 1 13 4 0
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TABLE 1.—NUMBER AND LOCATION OF SMALL, INTERMEDIATE-SIZED AND LARGE FRANKENIA JOHNSTONII POPULATIONS—

Continued
L Starr Coun- Zapata Webb :
Number of individual plants ty, TX County, TX | County, TX Mexico
UNKNOWN # Of PIANES ...ttt 9 0 0 2
Total number of POPUIALIONS .........oooiiiiiiiiieie e 16 35 7 4

Of the 7 Frankenia johnstonii
populations confirmed in Webb County,
4 have greater than 5,000 individual
plants, and 1 of the 4 is described as
containing “hundreds of thousands of
plants” (Janssen 1999). Two of the 7
populations consist of between 2,000
and 5,000 plants, and 1 has less than
2,000 plants.

Thirty-five Frankenia johnstonii
populations are documented in Zapata
County, 13 of which have greater than
5,000 plants, with several of the 13
composed of more than a million
individuals (Janssen 1999). Six of the 35
populations have between 2,000 and
5,000 plants, and 16 have less than
2,000 plants.

For the 16 Frankenia johnstonii
populations reported from Starr County,
only 7 were confirmed by Janssen’s site
visits (Janssen 1999). One of the 16 had
approximately 10,000 plants, 1 had
approximately 2,000 plants, and 5 had
less than 2,000 plants. For the 9 Starr
County populations not visited by the
TPWD principal investigator, locality
information was provided by another
biologist who furnished no data on
numbers of individuals or condition of
the plants (Janssen 1999).

A total of 5,600 individual plants
were estimated from two of the four
Mexican Frankenia johnstonii
populations. Although the individual
plant numbers are not available for the
remaining two populations, one was
described by a Mexican botanist as
being “Abundante!” (Janssen 1999).

In Texas, approximately 80% of
potential habitat has been surveyed for
Frankenia johnstonii (Gena Janssen,
Janssen Biological, pers. comm. 2001).
Landowner permission for access was
one of the primary factors affecting the
extent of potential habitat covered by
surveys, since parts of all populations
located to date occur on privately
owned land. Within Texas, a greater
extent of suitable habitat, defined by the
presence of the correct types of soils,
exists in Zapata County rather than in
the neighboring Starr or Webb Counties
(Janssen, pers. comm. 2000). Zapata was
the county most intensively surveyed by
Janssen between 1993 and 1996, and the
relatively higher numbers of landowners
willing to grant access in this county

may be correlated with an extensive
landowner outreach campaign
conducted by TPWD (Janssen 1996,
1999). In some cases in Zapata County,
there was high potential for the
presence of additional populations on
land that adjoined ranches with known
populations, however permission to
access these areas was not attainable,
therefore presence/absence could not be
confirmed. Landowner contacts were
not as readily available for Starr and
Webb Counties, and additional
population locations are possible in
those counties. In Mexico, the level of
effort to survey for Frankenia johnstonii
has been limited. It is probable that
populations remain undiscovered
throughout suitable habitat in all three
Texas counties, with the highest
potential in Zapata County, and in
Mexico (Janssen, pers. comm. 2001).
Although only locality data has been
documented thus far for plants in the
nine Starr County populations, further
assessment of these plants (such as their
numbers and condition) is a possibility
in the future.

At the time of listing, we considered
Frankenia johnstonii to be vulnerable to
extinction due to the following: (1) The
low number and restricted distribution
of populations; (2) low numbers of
individual plants; (3) threats to the
integrity of the species’ habitat such as
clearing and planting to improve
pasture species, including introduced
grasses; and (4) direct loss from
construction associated with highways,
residential development, and oil- and
natural gas-related activities; and (5) the
species’ low reproductive potential.

The intensive survey effort by TPWD
in South Texas has shown Frankenia
johnstonii to be much more widespread
and abundant than was known at the
time of listing or when the recovery
plan was prepared. Initial fears
regarding the species’ vulnerability to
competition from exotic plant species
such as buffelgrass (Pennisetum ciliare)
have been alleviated by the results of
biological and ecological research on
this species. Analysis of data collected
for soils, structural characteristics, and
composition of the surrounding plant
community show Frankenia johnstonii
to be well adapted to the harsh

environment in which it is a dominant
vegetative component. This plant is a
halophytic (salt-loving) perennial,
suited to life in hyper-saline soils in
which the elevated salinity and sodium
levels are likely to exclude buffelgrass,
the grass species that is most frequently
planted for pasture improvement
purposes in Webb, Zapata, and Starr
Counties (John Lloyd-Reilley, U.S.
Department of Agriculture, Natural
Resource Conservation Service, pers.
comm. 2001). In fact, Frankenia
johnstonii is the dominant woody
species within the plant community
where it is found (Janssen 1999).

Mechanical and chemical brush-
clearing practices that are commonly
used prior to planting pasture grasses
can, however, adversely impact
Frankenia johnstonii populations or
portions thereof by uprooting or
damaging plants. In order to address
conservation concerns associated with
land management practices, TPWD
conducted an extensive endangered and
rare species education and outreach
campaign in Webb, Zapata, and Starr
Counties that encompassed activities
such as landowner meetings,
coordination with the U.S. Department
of Agriculture’s (USDA) Natural
Resource Conservation Service (NRCS),
county fair exhibits, development of
printed information, and school
presentations. This campaign promoted
conservation of Frankenia johnstonii, in
part by sharing the results of Janssen’s
field studies on the ecology and biology
of this species. In October 2000, a
presentation was made to NRCS District
Conservationists from Webb, Zapata,
and Starr Counties to emphasize their
agency’s role in helping landowners
identify and avoid impacts to Frankenia
johnstonii population sites, especially in
light of the futility of converting the
land on these hyper-saline sites to
pastures of buffelgrass. The inability of
buffelgrass to tolerate the high soil
salinities typically found at Frankenia
johnstonii sites results in the failure of
grass plantings to thrive, the associated
loss of time, energy, and money in
trying to establish the grass, and an
increased potential for soil erosion since
the site is left without vegetative cover
(Janssen 1999).
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In a further effort to promote
conservation of populations occurring
on private land, TPWD initiated a
voluntary conservation agreement in
1995 that was designed to protect
Frankenia johnstonii from mechanical
and chemical habitat alteration and
overstocking of cattle. These agreements
have been signed by 10 landowners
controlling 19 of the largest populations
and will endure for 10 years from the
date of signature (Janssen 1999).

Protection for Frankenia johnstonii on
public land is assured for the portion of
the one population that extends onto a
Lower Rio Grande Valley National
Wildlife Refuge tract. The refuge
monitors the status of these plants and
considers protection of that part of the
population whenever activities are
being planned for that tract. At the
TDOT’s Highway 83 right-of-way
population site, installation of reflector
stakes is used to protect the plants from
mowing and from Border Patrol
maintenance activities (Janssen, pers.
comm. 2001).

We used a Geographic Information
System (GIS)-based analysis of the
distribution of Frankenia johnstonii
populations in relation to locations of
existing and proposed highways, and
residential developments (Shelley and
Pulich 2000), to pinpoint the U.S.
populations most likely to be threatened
by these types of activities, as well as
those populations furthest removed
from them. The results of this analysis
showed that 18 of the intermediate-
sized and largest populations remain in
remote locations on rangeland, where
threats from road and residential
construction activities are diminished
(Janssen 1999, Shelley and Pulich 2000).
Portions of 10 of the intermediate-sized
and largest populations occur within 1
mile of State Highway 83, State
Highway 16, or State Highway 359, 3 of
the main transportation arteries in this
region.

Thirteen of the smallest (less than
2,000 individuals) Frankenia johnstonii
populations occur on remote rangeland,
removed from road and residential
construction threats. Of the remaining
10 smaller populations, 3 occur within
1 mile of State Highway 83 while 4
others are found in close proximity to
Falcon Reservoir where residential
construction is likely to remain a threat.

Oil and gas exploration and
production activities, which can pose
threats to portions of populations via
road or well-pad construction or
clearing of seismic lines, were nearly
impossible to quantify or to project in
terms of future geographic sitings. The
TPWD did offer to search for
populations and delineate perimeters,

thereby helping companies to avoid
Frankenia johnstonii, but no companies
have signed any type of agreements to
date. However, the landowner
conservation agreements include
provisions for landowners to contact
TPWD whenever damage, including that
caused by oil and gas activities,
accidentally occurs or is anticipated so
that TPWD can inspect populations and
make recommendations for avoidance or
recovery.

Rare species can be vulnerable to
reproductive failure, and low
reproductive potential was considered a
potential threat to Frankenia johnstonii
(Turner 1980, USFWS 1988). Among the
factors that can contribute to the risk of
reproductive failure in plants are high
dependence on specialized pollinators,
absence of back-up reproductive
mechanisms such as self-fertilization
and vegetative reproduction, and poor
ability to compete for pollinators
(Janssen 1999). The results of
reproductive biology studies for
Frankenia johnstonii, as reported in
Janssen and Williamson (1996) and
Janssen (1999), show that this species is
a generalist rather than a specialist with
regard to insect pollinators, hosting a
variety of bees and flies. This reduces
the danger associated with declines in
any specific pollinator species. The high
rates of floral visitation at Frankenia
johnstonii by these insects shows the
plant to be competing successfully for
pollinators, and it is readily cross
pollinated (Janssen 1999).

Previous Federal Action

Federal government actions on this
species began with section 12 of the Act,
which directed the Secretary of the
Smithsonian Institution to prepare a
report on those plants considered to be
endangered, threatened, or extinct. This
report (House Document No. 94-51),
which included Frankenia johnstonii in
the endangered category, was presented
to Congress on January 9, 1975. On July
1, 1975, we published a notice in the
Federal Register (40 FR 27823) that
formally accepted the Smithsonian
report as a petition within the context
of section 4(c)(20), now section
4(b)(3)(A), of the Act, and of our
intention thereby to review the status of
those plants. Frankenia johnstonii was
included as endangered in this notice.
On June 16, 1976, we published a notice
in the Federal Register (41 FR 24524)
soliciting comments on the Smithsonian
report in order for the finally adopted
rule to be as accurate and effective as
possible. Frankenia johnstonii was
proposed for listing as an endangered
species on July 8, 1983 (48 FR 31414).
The final rule listing Frankenia

johnstonii as an endangered species was
published August 7, 1984 (49 FR
31418). The Johnston’s Frankenia
Recovery Plan was completed in 1988
(USFWS 1988).

Federal involvement with Frankenia
johnstonii subsequent to listing has
included funding for activities such as
surveys for new locations, monitoring of
known and new populations, and
collection and analysis of ecological and
biological data. A GIS-based approach
for analyzing threats to the continued
existence of the species was contracted
by us to Southwest Texas State
University (Shelley and Pulich 2000).
The species has been included in all
informal section 7 consultations over
Federal projects occurring in suitable
habitat in Starr and Zapata Counties,
and more recently in Webb County,
Texas, as new populations were
delimited. This species has not been
included in any formal consultations.

On February 8, 1997, we received a
petition dated February 3, 1997, from
the National Wilderness Institute. The
petitioner requested that the Service
remove Frankenia johnstonii from the
List of Endangered and Threatened
Wildlife and Plants on the basis of
original data error. We were not able to
act on this petition upon receipt due to
the low priority assigned to delisting
activities in our Fiscal Year 1997 Listing
Priority Guidance which was published
in the Federal Register on December 5,
1996 (61 FR 64475). That guidance
clarified the order in which the Service
would process rulemakings following
two related events—(1) the lifting on
April 26, 1996, of the moratorium on
final listings imposed on April 10, 1995
(Pub. L. 104—6), and (2) the restoration
of significant funding for listing through
the passage of the omnibus budget
reconciliation law on April 26, 1996,
following severe funding constraints
imposed by a number of continuing
resolutions between November 1995
and April 1996.

The Fiscal Year 1997 Listing Priority
Guidance identified delisting activities
as the lowest priority (Tier 4). Due to the
large backlog of higher priority listing
actions, we did not conduct any
delisting activities during Fiscal Year
1997. In Fiscal Year 1998, with a
reduced backlog of higher priority
listing actions, we were able to return to
a more balanced listing program. We
also placed delisting activities within
Tier 2 in our Fiscal Years 1998 and 1999
Listing Priority Guidance, published in
the Federal Register on May 8, 1998 (63
FR 25502).

We began to process the Frankenia
johnstonii petition under the 1998
guidance. At that time we believed that
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the petitioners did not adequately
present information about the status,
distribution, and abundance of the
species and that they did not address
any of the potential threats to the
species. The petition requested that we
remove this plant from the List of
Endangered and Threatened Wildlife
and Plants on the basis of original data
error and cited the Report to Congress
on the Endangered and Threatened
Species Recovery Program, USFWS,
1990, Washington DC, as stating that
“New populations have been found in
the lower Rio Grande Valley and this
species now appears to be more
abundant and widespread than
previously thought.” The petitioner also
indicated that information already in
our possession showed that this plant
was significantly more abundant than
known at the time of listing.

Although the petitioner referred to
sufficient information being in our
possession to validate their request for
delisting, we did not have this level of
data within our files at that time. We
also did not have locality maps, size or
viability information for all the known
populations, or the data to analyze
threats to these populations at the time
of the draft administrative finding. We
also anticipated extensive new
information being made available in the
near future from an ongoing study of the
species by TPWD. Thus we did not go
forward with a finding at that time.

We received the TPWD report, dated
December 15, 1999, in the spring of
2000. Based upon information
contained in the report, as discussed
throughout this proposed rule, we made
a determination to proceed with a
proposed rule to delist Frankenia
johnstonii. Thus, this proposed rule
constitutes our 90-day and 12-month
finding for the petition to delist
Frankenia johnstonii.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all the available
information, including the TPWD’s 1999
status report, we have determined that
Frankenia johnstonii (Correll) should be
removed from the List of Endangered
and Threatened Wildlife and Plants.
Section 4(a)(1) of the Act and
regulations (50 CFR part 424) issued to
implement the listing provisions of the
Act set forth the procedures for adding
species to the Federal lists of threatened
and endangered species. The same
procedures apply to reclassifying
species or removing them from these
lists. A species may be determined to be
an endangered or threatened species
based on the best scientific and

commercial information available
regarding one or more of the five factors
described in section 4(a)(1). These
factors and their application to
Frankenia johnstonii (Correll)
(Johnston’s frankenia) are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The extent of past land conversion
activities across the range of Frankenia
johnstonii, including brush control,
planting of buffelgrass or other non-
native grasses, or construction activities
that may have resulted in the loss of this
plant, has not been quantified (Janssen,
pers. comm. 1998). In the 1990s, road
construction proliferated across the
South Texas landscape, concentrating in
corridors along the Rio Grande with the
growth of small towns and
multiplication of international bridges.
Oil and gas exploration and production
activities have proceeded throughout
the region, accompanied by associated
pipeline construction, including
extensions of pipelines into Mexico.
Fiber optic lines and cellular
communication towers are frequent
additions to the landscape as we have
seen from the increasingly visible
presence of the towers and section 7
consultations for these structures. These
types of construction activities have
accelerated since the passage of the
North American Free Trade Agreement
and have the potential to fragment
habitat and destroy portions of
Frankenia johnstonii populations
(Shelley and Pulich 2000).

Frankenia johnstonii is restricted to
highly specialized habitats with high
salt, and sometimes gypsum content, in
the soils. Although the historical land
use at these locations has primarily been
livestock grazing, the recovery plan
alludes to additional intensive land uses
(e.g., road construction, oil and gas
activities, and gypsum mining, as well
as other widespread, non-specific
habitat alterations such as residential
development and reservoir
construction) which can destroy these
specialized habitats (USFWS 1988).

Across the South Texas Plain, the
practice of woody brush eradication,
frequently undertaken to improve
pasture for grazing, has the potential to
adversely affect Frankenia johnstonii
populations or parts of populations.
These brush removal efforts have
generally been accomplished with
mechanical means such as bulldozing,
blading, root plowing and/or chaining,
or by use of herbicides. After clearing,
the land is often reseeded with highly
competitive, non-native grasses,
primarily buffelgrass in this region of

Texas. The practice of root plowing
(pulling a plow equipped with 3 to 6-
foot-long tines) has historically been the
favored technique for brush clearing in
this region of south Texas, although this
practice has diminished in recent years
as cost-share funding for brush clearing
has declined. Fluctuating cattle markets
and continuing drought in the area have
provided impetus to south Texas
ranchers to diversify their sources of
income. As a result many ranchers have
shown increased interest in retaining
native brush habitat to enhance wildlife
habitat and hunting opportunities, and
this has also decreased brush clearing
and pasture improvement activities
(Arturo Ibarra, USDA NRCS, pers.
comm. 2001).

Although the actual mechanical and
chemical means of brush clearing can
directly destroy individual plants
(USFWS 1988), ecological research
shows that long-term replacement of
Frankenia johnstonii by buffelgrass or
other improved range grass species is
unlikely due to the extraordinarily
harsh conditions of the soils underlying
Frankenia johnstonii populations.
Janssen (1999) reported soil analyses
from within and outside of Frankenia
johnstonii populations that showed soil
salinity, sodium and sodium absorption
ratios differed drastically between the
two areas. Soil salinity within
populations averaged 4,444 parts per
million (ppm), ranging from 949 to
10,400 ppm. Outside populations, this
parameter averaged 423 ppm, ranging
from 123 to 1,430 ppm. Soil sodium
averaged 4,429 ppm within populations
(1,011 to 112,404 ppm), while outside of
the populations, the average was 383
ppm (21 to 2,983 ppm). Sodium
absorption ratios averaged 19.02 (5.84—
55.52) within the populations, while
3.38 (0.34-10.05) was the average
outside. Janssen (1999) found Frankenia
johnstonii growing in and/or
recolonizing areas that were root
plowed 6, 10, or 15 years in the past.
She observed regrowth of this plant in
eight populations or subpopulations and
described one subpopulation, still
replowed annually, as having “pockets
of Frankenia johnstonii hanging on.”

Frankenia johnstonii has leaves with
a number of structural features
characteristic of both halophytes and
xerophytes, enabling the plant to
tolerate extremely saline soils. As a
halophyte, the plant can absorb and
accumulate salt. This salt accumulation
within the plant changes the osmotic
gradient, allowing the root cells to
absorb water from the soil solution. Salt
glands within the leaves then extrude
the salt onto the leaf surface. These
structural adaptations equip the species
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to live in extremely salty soils. Although
Frankenia johnstonii is found in arid,
saline, gypseous (relatively high gypsum
content) habitat in open areas with high
light intensities, it is not found in
adjacent, less saline soils. The patchy
occurrence of these high-salinity soil
pockets or inclusions (units too small to
be mapped within a soil series) within
larger areas of less saline soils results in
the characteristic clumped pattern of
Frankenia johnstonii’s distribution.
Relatively few other plant species occur
within the Frankenia johnstonii
populations, but this species assemblage
is consistently found at all Frankenia
johnstonii sites. Janssen (1999) suggests
that this species successfully competes
within, but not outside, these saline
pockets of soil.

Since nearly all of the known
populations of Frankenia johnstonii
occur on private land, the TPWD’s
voluntary landowner conservation
agreements were designed to help
conserve the species using
recommendations concerning certain
land management practices. These
recommendations included avoiding
root plowing, bulldozing, disking, roller
chopping and herbicide applications in
Frankenia johnstonii sites, as well as
relieving areas containing populations
from grazing pressure associated with
overstocking of animal units. The
agreements also provided TPWD
personnel access for purposes of
monitoring populations at least once
annually. For the 13 populations that
contain greater than 10,000 individual
plants, 12 are covered under signed
voluntary conservation agreements. For
the 14 populations that contain between
2,000 and 10,000 plants, 7 populations
are covered by signed voluntary
conservation agreements. The earliest
signatures were obtained in June 1996,
and the most recent was signed in July
1998.

The impacts of construction projects
on Frankenia johnstonii populations,
especially highway improvements and/
or commercial or residential building
that is stimulated by highway
construction or improvements, may be
limited to the footprint of the project.
Twelve of the known U.S. populations
of Frankenia johnstonii occur within 1
mile of Highways 83, 16, or 359, three
of the largest roads crossing the Texas
range of this species. These highways
are also among the roads most likely to
undergo expansions as trade from
Mexico, and commercial and residential
development, increases.

Human population growth in Webb,
Zapata, and Starr Counties has more
than doubled since 1970 and is
projected to double or triple again by

2030; however, this growth is not
uniformly distributed across the three
counties. Instead, people are
concentrating residential development
in a few geographic areas, with the
highest level of growth in and around
the City of Laredo in Webb County.
Major areas of growth follow the
primary transportation corridors
including Interstate 35 and Highway 83,
and along the Rio Grande downstream
of the Falcon Lake Reservoir (Shelley
and Pulich 2000). According to Shelley
and Pulich (2000), relatively few people
are living far from the cities and
highways. If the current trend in
population growth holds, this growth is
unlikely to impact those individual
populations or subpopulations of
Frankenia johnstonii that are distant
from centers of residential development
or transportation corridors. The fact that
much of the land within these three
counties is away from the well-
established transportation corridors
should have the effect of discouraging
explosive growth. Additionally, the high
salinity of the soils supporting
Frankenia johnstonii, in conjunction
with the arid climate of the area, results
in highly erodible soils that will not
support plant communities desired by
most real estate developers (Shelley and
Pulich 2000). Existing Frankenia
johnstonii populations that are distant
from current development are likely to
thrive in their unique environment
(Shelley and Pulich 2000).

The development of colonias, or low-
income, unincorporated settlements that
lack running water, wastewater
treatment, or other services, has
generally occurred outside of
incorporated communities. The largest
concentrations of colonias are found
near the transportation corridors and
near the cities at the international
boundary along the Rio Grande (Shelley
and Pulich 2000). The majority of
colonias in Starr County are found along
Highway 83 and the Rio Grande. One
population of Frankenia johnstonii that
faces potential impacts from developing
colonias also extends onto a national
wildlife refuge tract and would therefore
be partially protected.

In Zapata County, there are fewer
recorded colonias, with the majority
located near the northern end of Falcon
Reservoir along Highway 83. Two
Frankenia johnstonii populations
appear to be most at risk from colonias
in this geographic area. One of these is
found within a subdivision, and its
future is unclear because it consists of
three “neighborhood” subpopulations
that extend onto property with multiple
ownerships and existing homes,
suggesting that further development

may be forthcoming. The plants were
described as being in excellent-to-good
condition when the population was
surveyed (Janssen 1999). The second
population, although close to Highway
83, has remained in good shape over the
30 years since it was first reported
(Janssen 1999). This population extends
partially on TDOT’s roadway right-of-
way. The TDOT and TPWD have
enacted a verbal agreement providing
for reflector posts around the population
to protect it from mowing and Border
Patrol maintenance activities (Janssen,
pers. comm. 2001).

In Webb County, the majority of
colonias are south, east, and north of
Laredo, concentrated along Highway 83
and the Rio Grande, Farm to Market
Road 1472 and the Rio Grande, and to
the east along Highway 359 (Shelley and
Pulich 2000). In these areas, the
Frankenia johnstonii population
appearing to be most vulnerable occurs
within a colonia, and future prospects
for its long-term survival are described
as “grim” (Janssen 1999).

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

There is no evidence to indicate that
this species is collected for commercial,
recreational, scientific, or educational
purposes.

C. Disease or Predation

Turner’s 1980 status report and the
species’ recovery plan allude to
Frankenia johnstonii plants under
heavy grazing pressure having a
“hedged or clipped appearance common
in plants grazed by cattle.” The
detrimental effects referred to in the
recovery plan (USFWS 1988) were
browsing of tender, new growth that
might contribute to lowered
reproductive success and direct
trampling of young plants or seedlings,
as well as soil compaction, which may
negatively affect germination. Janssen
(Janssen and Williamson 1993) observed
that the population showing the most
harmful effects of grazing was one
where the fenced area was inadequate to
support the number of cattle being
stocked and the animals were not
receiving any type of supplemental feed.
R. Cobb observed cottontail rabbits and
jackrabbits nibbling on Frankenia
johnstonii, and she surmises that other
mammals may also browse on it.
Janssen (1999) summarized anecdotally
that she had seen little difference in the
appearance of Frankenia johnstonii
populations between ranches with and
without cattle in 6 years of field
observations and concluded that grazing
is not a direct threat, except possibly to
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those sites under poor range
management.

D. The Inadequacy of Existing
Regulatory Mechanisms

Endangered plants do not receive a
high degree of protection on private
property under the Act. If the
landowner is not using Federal funding
or does not require any type of Federal
permit or authorization, listed plants
may be removed at any time unless
prohibited by State law. Under chapter
88 of the Texas Parks and Wildlife Code,
any Texas plant that is placed on the
Federal list as endangered is also
required to be listed by the State as
endangered. In addition to the State of
Texas regulations pertaining to listing,
other State laws may apply. The State
prohibits taking and/or possession of
listed plants for commercial sale, or sale
of all or any part of an endangered,
threatened, or protected plant from
public land. Scientific permits are
required for purposes of collection of
endangered plants or plant parts from
public lands for scientific or educational
purposes. Commercial permits must be
obtained from the Texas Parks and
Wildlife Department to collect
endangered plants from private land—
only if the collector intends to sell the
plants or plant material. The destruction
or removal of any plant from a State
park without a permit from the TPWD
Director is unlawful. If this proposed
delisting rule is finalized, we anticipate
that Texas will also remove Frankenia
johnstonii from its State list of
endangered species.

Section 9(a)(2)(B) of the Act, as
amended in 1982, prohibits removal and
possession of endangered plants from
areas under Federal jurisdiction. A
portion of one population of Frankenia
johnstonii is located in one of our
National Wildlife Refuges. A small
portion of another population is
growing in a highway right-of-way
where it is afforded some protection
from TDOT mowing and Border Patrol
maintenance activities. Portions of one,
and possibly two, other Zapata County
populations extend onto IBWC-
controlled property. The remainder of
the 4 aforementioned populations, as
well as the other 54 populations found
in the United States, are on privately
owned land. The regulations described
above, and the conservation activities
agreed upon for 19 populations between
the landowners and the TPWD, help to
provide protection for a number of the
U.S. populations.

We are not aware of any measures
being taken by Mexico to protect
Frankenia johnstonii. It appears that the
populations known to us are all on

ranchland. We will be contacting the
Mexican Government during the
comment period for this proposed rule
for any additional information that they
may have on the status of the species in
Mexico.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Certain inherent biological
characteristics, including small numbers
of individuals, restricted distribution,
and low reproductive potential, were
also thought to affect the continued
existence of Frankenia johnstonii
(USFWS 1988). Turner (1980) observed
seed set at less than 50 percent in the
natural habitat, and Poole noted that
seedlings are rarely seen (USFWS 1988).
The recovery plan for Frankenia
johnstonii referred to the approximately
1,500 plants known at the time of
listing, and their occurrence in small
populations with none greater than a
few hundred plants, as implying a small
gene pool with limited variability and
therefore a diminished capacity for
tolerating stresses and threats. The
recovery plan indicated that scattered
populations and disjunct distributions
are commonly seen in the genus
Frankenia. Whalen’s (1980)
reproductive data in the systematic
analysis of the genus Frankenia showed
Frankenia johnstonii had little
propensity to reproduce. Turner (1980)
found low seed viability (<50%) and
had problems germinating seeds.

Janssen collected data on
reproductive characteristics from six
large populations in Webb (2), Zapata
(3), and Starr (1) Counties. All attempts
at germination in a greenhouse ended in
failure, which was attributed to
insufficient light conditions within the
greenhouse (Janssen and Williamson
1996, Janssen 1999). Results of field
observations showed that this species
flowers throughout the year, but less
abundantly in winter, with the highest
numbers of flowers and fruit in spring/
early summer. The flowers show no
apparent morphological barriers to self-
pollination. For plants having a
reproductive system where
gametophytic (the sexual generation of a
plant which produces gametes)
incompatibility is the case, the
incompatibility can show up as an
inhibition of pollen tube growth, but
differential pollen tube growth was not
observed in Frankenia johnstonii.
Analysis of pollen grain viability
resulted in a variance from 94-100%
with an average of 96%. A large variety
of diurnal pollinators visited Frankenia
johnstonii flowers including flies, bees,
and butterflies, with bee flies and bees
being the most common. Within the

fruit, only one of three ovules typically
developed into a seed; the other two
aborted (Janssen 1999). The percentage
of seed set among populations that
Janssen studied ranged from 15-30
percent. Using seed viability tests, 31
percent of the seeds were found to be
viable. Results of soil seed bank analysis
from three populations, over 1 year’s
time, yielded the germination of only
four total seedlings. Seedling
recruitment, as monitored within two
populations, showed 82 and 85 percent
recruitment.

The results of Janssen and
Williamson’s reproductive analysis of
Frankenia johnstonii showed this
species to be a generalist with respect to
pollinators. Floral visitation rates were
high, and the species appeared to
successfully compete for pollinators.
Although Frankenia johnstonii is
readily cross-pollinated, this species
also has a floral morphology that allows
self-pollination, and self-compatibility
is indicated (Janssen and Williamson
1996, Janssen 1999). Janssen (1999)
concluded that “although self-
pollination can result in less genetic
variability, it may not be so detrimental
for plants that occupy narrow ecological
habitats.”

Plant population growth and stability
can be limited by the production of
viable seeds, especially if there is not
asexual reproduction. Frankenia
johnstonii does not reproduce
vegetatively, so seed production is
critical. Seed production depends on
plant size, fruit-to-flower ratio, and
number of seed-producing ovules. With
respect to the three aforementioned
factors, Frankenia johnstonii has low
fruit-to-flower ratio, low seed set, and
low seed viability. Janssen (1999)
acknowledged that her results regarding
these factors may reflect decreased vigor
in the limited number of populations on
which she was able to conduct
reproductive studies.

With respect to long-term survival of
the seeds, the seed bank does not appear
to be a persistent reservoir of buried
viable seeds. The seeds are small in size,
may remain for the most part in the
above-ground litter, and probably could
not emerge if buried deep. The seed’s
thin coat does not favor long-term
survival in the soil, but is suited for
taking in water fast and then
subsequently germinating. This may be
the reason that, despite low seed set and
viability, those seeds that do germinate
have a high rate of recruitment (82
percent and 85 percent in the two
populations studied). The fruit does not
appear to be specialized for dispersal,
and the seedlings are always found in
close proximity to the parent. Timing of
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germination and seedling size are
critical in determining the fate of
seedlings. The variation in timing of
germination and seedling survival seen
in Frankenia johnstonii may be tied to
rainfall amounts. Seedling loss seems to
be primarily a result of browsing,
trampling, and drought stress (Janssen
1999).

Frankenia johnstonii occurs in well-
defined clumps within well-delineated
salt flats or saline openings in the brush
(Janssen and Williamson 1994). This
species lives in open areas (amount of
bare ground equaling 50 percent within
populations) where it is subjected to
high light intensities. The plant
assemblages within Frankenia
johnstonii populations differ from those
in the brush community outside of those
populations. Line intercept sampling
data from 29 populations showed a
distinct, recurring assemblage of plants
at each Frankenia johnstonii population
site (Janssen 1999). This species is the
woody dominant where it occurs,
having the highest relative dominance,
frequency, density, and coverage
compared to other woody species
within this hypersaline environment.
Frankenia johnstonii also has the
highest importance value in this species
assemblage, followed by Varilla texana,
Prosopis reptans, Thymophylla
pentachaeta, and Opuntia leptocaulis,
respectively. The importance value
provides an indication of the
importance of the species in the habitat
since its value is equal to the sum of the
relative density, relative dominance,
and relative frequency of the species.
These five plant species are consistently
found at each Frankenia johnstonii
population site (Janssen 1999).

In summary, the threats to Frankenia
johnstonii’s future, as discussed in
Factor E, focused on the species’ small
number of individuals, restricted
distribution, and low reproductive
potential. With regard to the small
number of individuals, it is now known
that Frankenia johnstonii is much more
prevalent than originally thought, with
greater than 9 million plants found
between 1993 and 1999. The discovery
of 51 new populations since the time
the recovery plan was approved has
brought the total to 58 known locations.
These new population discoveries have
expanded the geographic range of the
species to include a third county in
Texas and a third state in Mexico.
Although the reproductive
characteristics of Frankenia johnstonii
may contribute to a reproductive
potential that is relatively lower than
many flowering plant species, this plant
appears to be adapted to the arid climate
and the saline soils which it inhabits.

This species can take advantage of
sporadic rainfall events, using the
available moisture to germinate quickly.
It readily cross pollinates, but also has
the capability to self-fertilize. This plant
hosts a variety of pollinators, reducing
its dependence on the survival of any
one pollinator species. It is unlikely that
human activities have altered the
effectiveness of Frankenia johnstonii’s
reproduction, except in cases where
seedling survival has been adversely
impacted by livestock trampling, a
situation exacerbated by overstocking.

The regulations at 50 CFR 424.11(d)
state that a species may be delisted if (1)
it becomes extinct, (2) it recovers, or (3)
the original classification data were in
error. We conclude that the data
supporting the original classification
were incomplete, and new data show
that removing Frankenia johnstonii
from the List of Endangered and
Threatened Wildlife and Plants is
warranted. After conducting a review of
the species’ status, we determine that
the species is not in danger of extinction
throughout all or a significant portion of
its range, nor is it likely to become in
danger of extinction within the
foreseeable future throughout all or a
significant portion of its range. Given
the expanded range, number of newly
discovered population locations and
individuals, the lack of competition
from introduced grasses, the remoteness
of some of the larger populations, and
the protection offered by a number of
landowners who control those
populations, we conclude, based on the
best scientific and commercial
information, that Frankenia johnstonii
does not warrant the protection of the
Act.

The Act requires us to make biological
decisions based upon the best scientific
and commercial data available. In
accordance with our peer review policy
(59 FR 34270), we will solicit the expert
opinions of three appropriate and
independent specialists regarding
pertinent scientific or commercial data
and assumptions relating to the
taxonomy, population models, and
supportive biological and ecological
information on this proposed rule.

Effect of Delisting

Removal of Frankenia johnstonii from
the List of Endangered and Threatened
Wildlife and Plants would relieve
Federal agencies from the need to
consult with us to insure that any action
they authorize, fund, or carry out is not
likely to jeopardize the continued
existence of this species.

The 1988 amendments to the Act
require that all species which have been
delisted due to recovery efforts be

monitored for at least 5 years following
delisting. Frankenia johnstonii is being
proposed for delisting primarily due to
new information about this species,
rather than due to recovery. This new
information has expanded the species’
known range, has greatly increased
number of known populations and
individual plants, and has clarified life
history requirements that apparently
give Frankenia johnstonii a competitive
advantage in the unique habitat it
occupies. The Act does not require a
post-delisting monitoring plan for
Frankenia johnstonii. However, some
voluntary monitoring will occur,
covering 19 populations on private land
and a portion of 1 population on refuge
land. Ten landowners have signed
conservation agreements, covering 19
separate populations, with the TPWD
agreeing to protect this species on their
property and allowing annual
monitoring of its status.

The objectives listed in the Johnston’s
Frankenia Recovery Plan include
protecting the existing habitat in the
United States, identifying essential
habitat required for the species’
continued existence, contacting
landowners and working together to
create management plans to protect the
plants, and obtaining permanent
protection of at least one site. The
TPWD has (beginning in 1999) initiated
photo-monitoring at those populations
located on properties for which
voluntary conservation agreements were
signed. Monitoring will continue at
those sites for 10 years. The Service’s
Lower Rio Grande Valley National
Wildlife Refuge will continue to
monitor Frankenia johnstonii on the one
refuge tract where it occurs, as well as
surveying for this species on any new
tracts which are being considered for
purchase. Samples of Frankenia
johnstonii seeds will be collected for
cryogenic storage as part of a seed
collection project targeting listed and
priority plant species of the Lower Rio
Grande area, a cooperative effort
between the Service and the San
Antonio Botanical Garden.

National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Act. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).
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Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951) and 512
DM 2, we have determined that this rule
will have no effect on Federally
recognized Indian tribes.

Clarity of Regulations

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your
comments on how to make this rule
easier to understand, including answers
to questions such as the following: (1)
Are the requirements in the rule clearly
stated? (2) Does the rule contain
technical language or jargon that
interferes with its clarity? (3) Does the
format of the rule (grouping and order
of sections, use of headings,
paragraphing, etc.) aid or reduce its
clarity? (4) Would the rule be easier to
understand if it were divided into more
(but shorter) sections? (5) Is the
description of the rule in the
SUPPLEMENTARY INFORMATION section of
the preamble helpful in understanding
the interim rule? What else could we do
to make the rule easier to understand?

Send a copy of any comments about
how we could make this rule easier to
understand to: Office of Regulatory
Affairs, Department of the Interior,
Room 7229, 1849 C Street, NW.,
Washington, DC 20240. You also may e-
mail comments to: Exsec@ios.doi.gov.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours. You may
call 361/994-9005 to make an
appointment to view the files.
Individual respondents may request that
we withhold their home address from
the rulemaking record, which we will
honor to the extent allowable by law.
Under limited circumstances, as
allowable by law, we can withhold from
the rulemaking record a respondent’s
identity. If you wish us to withhold
your name and/or address, you must
state this prominently at the beginning
of your comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representing an organization or
business, available for public inspection
in their entirety.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and record-
keeping requirements, Transportation.

Proposed Regulation Promulgation

For the reasons given in the preamble,
we propose to amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201—4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend § 17.12(h) by removing the
entry “Frankenia johnstonii” under
“FLOWERING PLANTS” from the List
of Endangered and Threatened Wildlife
and Plants.

Dated: August 9, 2003.

Steve Williams,

Director, U.S. Fish and Wildlife Service.

[FR Doc. 03—-12748 Filed 5-21-03; 8:45 am]|
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[1.D. 051503A]

Western Pacific Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings and
hearings.

SUMMARY: The Western Pacific Fishery
Management Council (Council)
Advisory Panels (APs) will meet on June
6 and 7, 2003, and the Council will hold
its 118th meeting June 10 through 13,
2003, in Honolulu, HI. (see
SUPPLEMENTARY INFORMATION for specific
times, dates, and agenda items).
ADDRESSES: The AP meetings will be
held at the Council Office Conference
Room, 1164 Bishop St., Suite 1400,
Honolulu, HI; telephone: 808 522-8220.
The Council meeting will be held at the
Ala Moana Hotel, 410 Atkinson Drive,
Honolulu, HI; telephone: 808—955-4811.
FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;
telephone: 808-522-8220.
SUPPLEMENTARY INFORMATION:

Dates and Times
APs

The Commercial, Recreational,
Subsistence/Indigenous and Ecosystem
and Habitat sub-panels will meet jointly
on Friday, June 6, 2003, from 8:30 a.m.
to noon. Sub-panels will meet
individually on Friday, June 6, 2003,
from 1:30 p.m. to 5 p.m. and continue
on Saturday, June 7, 2003, from 8:30
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a.m. to 12 noon. Panels will meet in a
plenary session from 1:30 p.m. to 5 p.m.
on Saturday, June 7, to review
recommendations. The agenda for the
Advisory Panel meetings will include
the items listed below. Public comment
periods will be provided throughout the
agenda. The order in which agenda
items are addressed may change. The
APs will meet as late as necessary to
complete scheduled business.

Friday, June 6, 2003

1. Welcome and introductions

2. Status of previous advisory panel
recommendations

3. Overview of Council decision-
making process

4. Report from Island coordinators

5. Report on oceanic conditions
(water temperature) surrounding the
Commonwealth of the Northern Mariana
Islands (CNMI) archipelago

6. Bottomfish fisheries

A. Guam offshore bottomfish
management

B. Community demonstration project
Mau Zone new entry criteria

C. Bottomfish overfishing/overfished
control rule

D. Status of State of Hawaii
bottomfish area closures

7. Marine protected areas (MPAs)

A. Establishing process for identifying
reserve preservation areas in the
Northwestern Hawaiian Islands (NWHI)

B. Use of MPAs in fishery
management (e.g. Hawaii legislature
initiative, California Channel Islands
and longline closures)

C. Comments on reserve preservation
areas in the NWHI.

8. Pelagic fisheries

A. Marlin management

B. Seabird mitigation

C. Sea Turtle mitigation

D. Growing use of personal fish
aggregation devises

9. Small boat outreach issues

10. Report on finfish farming

11. Sub-panel break-out sessions to
discuss issues and develop
recommendations

Saturday, June 7, 2003

12. Sub-panel break-out sessions
continue from 8:30 a.m. to 12 noon

13. Joint panel session reconvenes at
1:30 p.m. to review and finalize
recommendations to the Council

Committee Meetings

The following Standing Committees
of the Council will meet on June 10,
2003. Enforcement/Vessel Monitoring
System (VMS) from 7:30 a.m. to 9 a.m.;
Fishery Rights of Indigenous People
from 7:30 a.m. to 9 a.m.; International
Fisheries/Pelagics from 9 a.m. to 12

noon; Bottomfish from 9:00 a.m. to 12
noon; Ecosystem and Habitat from 1:30
p-m. to 3 p.m.; Crustaceans from 3 p.m.
to 4:30 p.m.; and Executive/Budget and
Program from 4:30 p.m. to 6 p.m.

In addition, the Council will hear
recommendations from its APs, plan
teams (PTs), scientific and statistical
committees (SSCs), and other ad hoc
groups. Public comment periods will be
provided throughout the agenda. The
order in which agenda items are
addressed may change. The Council will
meet as late as necessary to complete
scheduled business.

Public Hearings

Public hearings will be held at 3:30
p-m. on Thursday, June 12, 2003, on the
issues of management of marlin
fisheries in Hawaii, and sea turtle
conservation measures; at 11:30 a.m on
Friday, June 13, 2003, on the issuance
of community development program
(CDP) Mau Zone bottomfish permits;
and at 11:45 a.m. on Friday, June 13,
2003, on managing Guam’s offshore
bottomfish fishery. The agenda during
the full Council meeting will include
the items listed here.

Wednesday, June 11, 2003

1. Introductions

2. Approval of Agenda

3. Approval of 117th Meeting Minutes

4. Island Reports

A. American Samoa

B. Guam

C. Hawaii

D. CNMI

5. Regional constituent meeting with
Bill Hogarth

6. Reports from Federal fishery
agencies and organizations

A. Department of Commerce

(1) NMFS

(a) Pacific Islands Region

(b) Pacific Island Fisheries Science
Center

(2) NOAA General Counsel, Pacific
Islands Region

(3) National Ocean Service (NOS)

(a) National Marine Sanctuaries
Program

(b) Pacific Services Center

B. Department of the Interior, U.S.
Fish and Wildlife Service

C. U.S. State Department

7. Enforcement and VMS

A. U.S. Coast Guard activities

B. NMFS activities

C. Enforcement activities of local
agencies

D. Status of violations

E. Report on enforcement meeting

(1) Outreach efforts

(2) American Samoa vessel
monitoring system costs

(3) Electronic data reporting for
Hawaii longline fleet

8. Precious coral fisheries: Status of
industry

9. Crustaceans fisheries

A. Main Hawaiian Islands lobster
stock assessment

B. Lobster tagging administrative
report

Thursday, June 12, 2003

Guest speaker: David Pauley: “The
Sea Around Us Project”

10. Pelagic fisheries

A. 2002 annual report

B. Report on American Samoa
scientific data collection project

C. Report on Hawaii longline observer
program

D. Report on phase two of chute trials
for seabird conservation

E. Turtle conservation

(1) Implementation plan for
conservation activities

(2) Fishery management alternatives
(action item)

F. Marlin management (Action item)

G. Status of environmental impact
statements (EISs)

(1) Supplemental pelagic EIS
(2) Main Hawaiian Islands turtle EIS
(3) Observer program EIS
(4) Turtle experiment EIS

H. Small boat outreach issues

L. International meetings and issues

(1) FAO Committee on Fisheries
meeting

(2) NMF'S turtle bycatch meeting

(3) 234 turtle symposium

J. Public hearing on turtle
conservation measures, and on
management of marlin fisheries in
Hawaii. Current turtle conservation
measures for turtles which interact with
the Hawaii-based longline fishery
include a complete closure of all
shallow set swordfish target longline
fishing north of the equator and a
seasonal closure in April and May each
year of fishing grounds south of the
Hawaiian Islands (from 15° N. lat. to the
equator, and from 145° W. long. to 180°
long.). The Council will consider
whether to amend the Fishery
Management Plan for the Pelagics
Fishery of the Western Pacific Region
(Pelagics FMP) and eliminate the
southern April/May closure, or to
modify the closure so that some areas
would remain open during April and
May. The Council will take public
comment on modifications to the
current management regime before
taking further action on this issue.

The Council staff will consider a
range of alternatives to address the fact
that Pacific blue marlin landings are
reportedly approaching maximum
sustainable yield (MSY). Under new
overfishing control rules recommended
by the Council in its recent Sustainable
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Fisheries Act amendments, the Council
will be required to reduce fishing
mortality if overfishing is determined to
be occurring, if the stock is determined
to be overfished, or if the fishery is
identified to be approaching an
overfished condition. The degree to
which fishing mortality by Council
managed fisheries should be reduced is
unclear given that these fisheries are a
small percentage of Pacific-wide
harvests. The Council will deliberate on
the appropriate scale of response, and
on the appropriate measures that it
could adopt as a preferred alternative in
an amendment to the Pelagics FMP,
should this be required. The Council
will take public comment on whether an
amendment to the Pelagics FMP is
necessary, and if so, what should be the
preferred alternative in the amendment
to the Pelagics FMP.

11. Indigenous fishery rights

A. Transmittal of Hawaii marine
conservation plans

B. Community demonstration projects
program

(1) Report on first solicitation

(2) Report on 2nd Solicitation

C. Mau Zone community
development program (see bottomfish)

D. Annual Report to Congress

Friday, June 13, 2003

12. Ecosystems and Habitats

A. Report on the NOS NWHI Reserve
Science Workshop

B. NMFS/Council NWHI symposium

C. Report from Council MPAs
working group

D. Report on Secretariat of the Pacific
Communities Coastal Fishery
Management Meeting

E. Report on the U.S. Coral Reef Task
Force Meeting

(1) February 26 Meeting

(2) Pacific coral reef fisheries
management workshop

F. Status of the Coral Reef Ecosystem
Fishery Management Plan

13. Bottomfish Fisheries

A. 2002 Annual report modules

B. Status of Main Hawaiian Island
management program

C. Overfishing control rule/MSY

D. Report on NWHI bottomfish
observer program

E. New entry criteria for Mau Zone
community development program
bottomfish permits (Action item)

F. Guam offshore bottomfish
management (Action Item)

G. Public hearing on final action for
Mau Zone community development
program bottomfish permits and Guam
offshore bottomfish management.

The Council will consider alternatives
to take final action on a process for
issuing NWHI Mau Zone bottomfish

CDP permits. The three alternatives to
be considered for selecting participants
for the program include a random
selection process (lottery), a weighted
point system, and evaluation criteria.
Each alternative will be used in concert
with the Western Pacific community
eligibility criteria as described in a
Federal Register document published
on April 16, 2002 (67 FR 18512). The
Council’s preferred alternative adopted
by the Council at is 117t meeting in
Saipan on February 12, 2003, was
incorporated into the existing draft
framework amendment “Measure to
Establish Eligibility Criteria for New
Entry into the Northwestern Hawaiian
Islands Mau Zone Limited Access
System”. The revised framework
regulatory amendment incorporates the
CDP permit issuance process to be
presented and considered for final
action by the Council at this meeting.

The Council will also consider
alternatives and intends to take final
action to manage Guam'’s offshore
bottomfish fishery. The Council
considered management alternatives at
its 117th Council meeting in February
2003, and selected, as its preferred
alternative, the option to prohibit
targeting of bottomfish management unit
species (BMUS) using vessels longer
than 50 ft(15.24 m) that fish in Federal
waters within 50 nautical miles from
shore. In addition the preferred
alternative would require Federal
permits and reports for all vessels over
50 ft (15.24 m) in length that land
BMUS in Guam.

Recent entry of larger vessels into the
Guam bottomfish fishery has raised
concerns regarding data collection gaps
and resource status. These vessels
harvest deep-slope species on offshore
seamounts (or “banks”) in Federal
waters, land the bottomfish at Guam’s
commercial port, and export the
bottomfish to Japan. Neither the level of
fishing effort nor the amount of
bottomfish harvested, which is believed
to have started in 2001, is known.
Guam’s creel survey does not cover fish
landed at the commercial port and the
exported fish are not sold through any
establishments that participate in the
voluntary sales ticket monitoring
program. Onaga (Etelis coruscans)
appears to be the primary species that
is targeted.

The southern banks have been fished
for many years by Guam-based
bottomfish fishermen using smaller
vessels that engage in a mix of
subsistence, recreational, and small-
scale commercial fishing, particularly in
the summer months, when weather
conditions tend to be calmer. Most of
the vessels fishing on the southern

banks target the shallow-water
bottomfish complex, but some target the
deep-water complex.

It is unknown at this time whether the
new component of the fishery is having
significant impacts on marine resources.
Initial discussions with fishery
managers and Guam'’s fishing
community (through a public scoping
meeting held on Guam August 8, 2002
and February 8, 2003), indicate that the
catch of fish by this new component
may lead to localized overfishing of the
bank area.

14. Program Planning
A. Legislation updates
B. Status of Pacific Islands Region

C. Pacific fishery management
coordinating consultation

D. Social science research planning

E. Exclusive Economic Zone data
collection

F. Report on fishery data coordination
committee meeting/WPacFIN

15. Administrative matters
A. Financial reports
B. Administrative reports

C. Upcoming meetings and workshops
including the 119th Council meeting

D. AP, SSC, PT and Sea turtle working
group appointments

16. Other business

Although non-emergency issues not
contained in this agenda may come
before the Council for discussion, those
issues may not be the subject of formal
Council action during this meeting.
Council action will be restricted to those
issues specifically listed in this
document and any issue arising after
publication of this document that
requires emergency action under se